IN THE SUPREME COURT OF THE
ST ATE OF IDAHO

FRANK P. HUNGATE and THOMS K.
HUNGATE, as Trustees of The Hungate
Trust; THE A&E FAl\ULY L.L.C., an Idaho
limited liability company; ANNE E.
ASHBURN, an individaul; ELEANOR
JONES, an individual; FRANK HUNGATE,
an individual; and JOHN HUNGATE, an

individual

PetitionersAppellant
Appellants
vs.
BONNER COUNTY, a political
subdivision of the State of Idaho, acting
through the Bonner County a Board of

Commissioners,
Respondent/Respondent

STEJER'S, INC., a Washington corporation
Intervenor-Respondent
Appealed from the First Judicial District, Bonner County, Idaho
Honorable Cynthia K.C. Meyer, presiding
Deborah E. Nelson
Jeffrey W. Bower
GIVENS PURSLEY LLP
PO Box 2720
Boise, Idaho 83701-2720
ATIORNEY FOR APPELLANT
William Steven Wilson
Deputy Prosecuting Attorney
Bonner County Prosecutors Office
127 South First Avenue
Sandpoint, Idaho 83864

ATTORNEY FOR RESPONDENT
John A. Finney
FINNEY & FINNEY, P.A.
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
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BONNER COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1438

,

Frank P Hungate, Thomas K Hungate, The A&E Family
LLC, Anne E Ashburn, Eleanor Jones
vs.
Bonner County

'

§
§
§
§
§

Location:
Judicial Officer:
Filed on:
Case Number History:
Appellate Case Number:

Bonner County District Court
Meyer, Cynthia K.C.
09/18/2017
ISC #46114-2018

CASE INFORMATION

Bonds
Cash Bond
8/23/2018
Counts: 1

AA- All Initial District Court
Case Type: Filings (Not E, F, and Hl)

$42.35
Posted

Case 06/28/2018 Reopened - Post
Status: Judgment Reactivation

DATE

CASE ASSIGNl\lENT

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2017-1438
Bonner County District Court
09/25/2017
Meyer, Cynthia K.C.

PARTY INFORMATION
Lead Attorneys
Nelson, Deborah Elizabeth
Retained
208-388-1200(W)

,
Plaintiff

'

Ashburn, Anne E

Hungate, Frank P

Nelson, Deborah Elizabeth
Retained
208-388-1200(W)

Hungate, Thomas K

Nelson, Deborah Elizabeth
Retained
208-388-1200(W)

Jones, Eleanor

Nelson, Deborah Elizabeth
Retained
208-388- l 200(W)

The A&E Family LLC

Nelson, Deborah Elizabeth
Retained
208-388-1200(W)

Defendant

Bonner County

Intervenor

Stejer's Inc

Wilson, William Steven
Retained
208-263-6714(W)
Finney, John Alvan Moyle
Retained
208-263-7712(W)

,

'

EVENTS & ORDERS OF THE COURT

DATE

09/18/2017

Notice of Appearance
Plaintiff: Hungate, Frank P Appearance Deborah E Nelson

09/18/2017

Notice of Appearance
Plaintiff: Hungate, Frank P Appearance Jeffrey W Bower

09/18/2017

Notice of Appearance

Hungate et al v. Bonner County
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BONNER COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1438
Plaintiff: Hungate, Thomas K Appearance Deborah E Nelson

09/18/2017

Notice of Appearance
Plaintiff: Hungate, Thomas K Appearance Jeffrey W Bower

09/18/2017

Notice of Appearance
Plaintiff: The A&E Family LLC Appearance Deborah E Nelson

09/18/2017

Notice of Appearance
Plaintiff: The A&E Family LLC Appearance Jeffrey W Bower

09/18/2017

Notice of Appearance
Plaintiff: Ashburn, Anne E Appearance Deborah E Nelson

09/18/2017

Notice of Appearance
Plaintiff: Ashburn, Anne E Appearance Jeffrey W Bower

09/18/2017

Notice of Appearance
Plaintiff: Jones, Eleanor Appearance Deborah E Nelson

09/18/2017

Notice of Appearance
Plaintiff: Jones, Eleanor Appearance Jeffrey W Bower

09/18/2017

New Case Filed Other Claims
New Case Filed - Other Claims

09/18/2017

ROA - Converted Event
Filing: L3 -Appeal or petition for judicial review or cross appeal or cross-petition from
commission, board, or body to district court Paid by: Givens Purseey LLP Receipt number:
0012443 Dated: 9/21/2017 Amount: $221.00 (Check) For: Ashburn, Anne E (plaintiff},
Hungate, Frank P (plaintiff}, Hungate, Thomas K (plaintiff), Jones, Eleanor (plaintiff) and The
A&e Family Lie, (plaintiff)

09/18/2017

09/22/2017

.Petition
Petitions for Judicial Review

I'! Civil Case Information Sheet
Civil Case Information Sheet

09/25/2017

09/25/2017

Change Assigned Judge
Change Assigned Judge
.Order
Of Reassignment (Judge Meyer)

09/26/2017

Miscellaneous
File Out of Country (Judge Meyer)

09/29/2017

.Motion
for Extension of Time (Respondent)

09/29/2017

•

10/02/2017

.Statement
of Issues (Petitioners?

Notice of Appearance
Defendant: Bonner County Appearance William Steven Wilson
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BONNER COUNTY DISTRICT COURT

CASE SUMMARY
CASE

•

•

10/03/2017

10/06/2017

No. CV-2017-1438

.Order
For Extension ofTime (Granted)
Miscellaneous

File Returned

10/12/2017

.Motion

to Intervene

10/12/2017

11 Civil Case Information Sheet
- Other Party Stejer's Inc (Intervener)

10/17/2017

•

Notice of Lodging Agency Record

with District Court

10/20/2017

•

Stipulation

to Intervention

10/23/2017

•

Order Granted

to Intervene

10/23/2017

ROA - Converted Event

Filing: II - Initial Appearance by persons other than the plaintiffor petitioner Paid by: Finney
Finney Finney Receipt number: 0013733 Dated: 10/25/2017 Amount: $136.00 (Check) For:
Stejer's Inc (other party)

10/23/2017

Notice of Appearance

Attorney Finney

11/03/2017

.Objection

Notice ofPeitioners' Objection to Record and Transcript

11/14/2017

•

Miscellaneous

Agency Decision on Objections to the Record and Transcripts

11/24/2017

.Notice

ofFiling with District Court

11/24/2017

~Notice

Agency Record

11/24/2017

•

Transcript Filed

Agency Record- Public Hearing Wednesday June 21, 2017

11/24/2017

•

Transcript Filed

Agency Record - Public Hearing Thursday May 4th, 2017

11/28/2017

•

Miscellaneous

Briefing Schedule

12/29/2017

•

Memorandum

Memorandum in Support ofPetition for Judicial Review
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BONNER COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1438
01/23/2018

•

Brief Filed
Respondent's Brief

01/25/2018

•

Brief Filed
Intervenor's Brief

02/12/2018

.Reply
Reply Memorandum in Support ofPetition for Judicial Review

02/12/2018

•

02/13/2018

02/13/2018

03/21/2018

03/21/2018

Miscellaneous
Case Law

Hearing Scheduled
Hearing Scheduled (Oral Argument on Appeal 04/09/2018 01:30 PM)
•

Notice of Hearing
Oral Argument on Appeal

Continued
Continued (Oral Argument on Petition/or Judicial Review) 06/11/2018 01:30 PM)

'\I Notice of Hearing
Oral Argument on Petition/or Judicial Review - June 11, 2018

03/21/2018

Miscellaneous
File Out Of County

03/26/2018

Continued
Hearing result/or Hearing Scheduled scheduled on 06/11/2018 01:30 PM: Continued Oral
Argument on Petition for Judicial Review

03/26/2018

Hearing Scheduled
Hearing Scheduled (Hearing Scheduled 04/09/2018 01:30 PM) Oral Argument on Petition/or
Judicial Review

03/26/2018

'\I Notice of Hearing
Second Amended Change date and time
April 9, 2018

04/09/2018

04/09/2018

~ Hearing Scheduled (1 :30 PM)

(Judicial Officer: Meyer, Cynthia K.C.)
Events: 03/26/2018 Notice of Hearing
Oral Argument on Petition for Judicial Review

DC Hearing Held: Court Reporter: # of Pages:

04/09/2018

•

Court Minutes
April 09, 2018

05/16/2018

•

Memorandum
Decision and Order on Petition/or Review

06/11/2018

Hearing Scheduled (1 :30 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Oral Argument on Petition for Judicial Review Hearing result for Hearing Scheduled
scheduled on 06/11/2018 01:30 PM: Continued

Hungate et al v. Bonner County
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BONNER COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1438
06/13/2018

.Judgment

06/13/2018

Civil Disposition Entered

06/28/2018

Final Judgment (Judicial Officer: Meyer, Cynthia K.C.)
Comment()
Party (Bonner County; Hungate, Frank P; Hungate, Thomas K; The A&E Family LLC; Ashburn,
Anne E; Jones, Eleanor; Stejer's Inc)

06/28/2018

Civil Disposition Entered

06/28/2018

'II Appeal Filed in Supreme Court
Notice ofAppeal

07/13/2018

'II Supreme Court Document Filed-Misc
Transcripts due: 08-13-2018 /Clerks Record due to JSC 09-17-18

I

•

08/13/2018

•

08/13/2018

I) Clerk's Certificate of Service

08/13/2018

•

08/13/2018
08/17/2018

08/28/2018

Appeal Cover/Title Page

Miscellaneous
Clerks Certificate to the Record

Case Summary
.Letter
to Attorney Nelson and Bower re: balance owing on Clerk's Record. sent via email

'II Receipt
Bond paid Balance remaining on Clerk's Record

09/11/2018

.Notice
of Transcript Lodged - Petition for Review held April 9, 2018 - D. Bolan

09/11/2018

I) Transcript Filed
Petition for Review held April 9, 2018 - D. Bolan
FINANCIAL INFORMATION

DATE

Intervenor Ste,jer's Inc
Total Charges
Total Payments and Credits
Balance Due as of 9/12/2018
I

•

136.00
136.00

o.oo

Plaintiff Ashburn, Anne E
Total Charges
Total Payments and Credits
Balance Due as of 9/12/2018

221.00
221.00
0.00

Plaintiff Hungate, Frank P
Total Charges
Total Payments and Credits
Balance Due as of 9/12/2018

129.00
129.00
0.00

Plaintiff Hungate, Thomas K
Total Charges

0.00
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BONNER COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1438

I

Total Payments and Credits
Balance Due as of 9/12/2018

0.00
0.00

Plaintiff Jones, Eleanor
Total Charges
Total Payments and Credits
Balance Due as of 9/12/2018

0.00
0.00
0.00

Plaintiff The A&E Family LLC
Total Charges
Total Payments and Credits
Balance Due as of 9/12/2018

0.00
0.00
0.00

Payor of Cash Bond Givens Pursley
Civil Cash Bond Account Type Balance as of 9/12/2018

42.35

Plaintiff Hungate, Frank P
Civil Cash Bond Account Type Balance as of 9/12/2018

300.00

•
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Deborah E. Nelson (ISB# 5711)
Jeffrey W. Bower (ISB# 8938)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
den@givenspursley.com
jeffbower@givenspursley.com
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Attorneys for Petitioners
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of The Hungate Trust;
THE A&E FAMILY L.L.C., an Idaho limited
liability company; ANNE E. ASHBURN, an
individual; ELEANOR JONES, an individual;
FRANK HUNGATE, an individual; and JOHN
HUNGATE, an individual,

Case No.

C>J im \7 - o \4 6?,

PETITION FOR JUDICIAL
REVIEW

Filing fee: $221.00
Petitioners,
V.

BONNER COUNTY, a political subdivision of the
State of Idaho, acting through the Bonner County
Board of Commissioners,
Respondent.
Frank P. Hungate and Thomas K. Hungate, as Trustees of The Hungate Trust, the A&E
Family L.L.C., Anne E. Ashburn, Eleanor Jones, Frank Hungate, and John Hungate (collectively,
"Petitioners"), acting by and through their attorneys of record, Givens Pursley LLP, respectfully

submit this Petition for Judicial Review pursuant to I.R.C.P. 84, I.C. § 31-1506, and I.C. §§ 675270-79.

P ETITION FOR JUDICIAL REV IEW - 1
Hungate et al v. Bonner County
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Petitioners seek judicial review before the District Court of the First Judicial District of the
State of Idaho, in and for the County of Bonner, of the decision by the Bonner County Board of
County Commissioners (the "Board"), entered on June 22, 2017, granting variance application
V486-17 submitted by applicant, Stejer's Inc. (the "Variance").
On July 3, 2017, a motion for reconsideration on was made with respect to the Board's
approval of the Variance, upon which the Board did not issue a decision.
On June 21, 2017, a public hearing was held before the Board on variance application
V486-17. Based on a September 14, 2017 telephone conversation with the Bonner County Planning
Department, the undersigned understands that the audio of the June 21, 2017 public hearing on
variance application V486-1 7 was recorded, which recording is in the care and custody of the
Bonner County Planning Department at 1500 Highway 2 #208, Sandpoint, ID 83864.
The Board's decision to approve the Variance was in error because, as provided in LC.§ 675279(2), the Board's action was:
(a) in violation of constitutional or statutory provisions, including, without limitation, LC
§ 67-6535 and LC. § 67-6516;
(b) in excess of the Board's statutory authority;
(c) made upon unlawful procedure; and/or
(d) arbitrary, capricious, or an abuse of discretion.
Pursuant to LR.C.P. 84(d)(5), Petitioners reserve the right to submit a separate statement
of issues within fourteen (14) days and/or to assert additional issues that may be discovered at
anytime.
Petitioners request that a transcript be prepared pursuant to LR.C.P. 84(d)(6). Petitioners
agree to pay the estimated cost of preparing the transcript. Petitioners have, simultaneous with

PETITION FOR JUDICIAL REVIEW - 2
Hungate et al v. Bonner County
SUPREME COURT DOCKET #46114-2018
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this filing, sent to the Bonner County Planning Department a request for preparation of the
transcript and record and paid the estimated amount for preparation of the transcript and record.
Petitioners request their attorney's fees and costs under Idaho Code § 12-117 or any other
applicable statutory provision.
DATED this

I>

day of September, 2017.
GIVENS PURSLEY LLP

Deborah E. Nelson
Jeffrey W. Bower
Attorneys for Petitioners

PETITION FOR JUDICIAL REVIEW Hungate et al v. Bonner County
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ATTORNEY CERTIFICATION PURSUANT TO
IDAHO RULE OF CIVIL PROCEDURE 84(d)(7).

I hereby certify that on this _j_J_ day of September, 2017, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the following
persons. I further certify that in connection with the service of this Petition for Judicial Review,
payment of the estimated amounts for the preparation of the record and the transcript have been
sent to the Bonner County Planning Department.
Bonner County
Attn: Board of County Commissioners
1500 Highway 2, Suite 308
Sandpoint, ID 83864

[X] U.S. Mail

D
D
D

Overnight Mail
Hand Delivery
Facsimile

Bonner County Prosecutor
Attn: William Wilson
127 South First Ave.
Sandpoint, ID 83 864

0

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208.384.4454)

Stejer's, Inc.
c/o Sandra Stejer Olgard
PO Box 4094
Spokane, WA 99220

[I] U.S. Mail

Stejer's, Inc.
Attn: Martin E. Taylor, AICP, Project Planner
James A. Sewell& Associates, LLC
1319 North Division Avenue
Sandpoint, ID 83864

[[] U.S. Mail
D Overnight Mail
D Hand Delivery
D Facsimile (208.384.4454)

John Finney
Finney Finney & Finney, PA
120 E. Lake Street, Ste. 317
Sandpoint, ID 83864

0
0
D
D

D
D
D

D
D
D

Overnight Mail
Hand Delivery
Facsimile (208.384.4454)

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208.263.8211)

Deborah E. Nelson
Jeffrey W. Bower

PETITION FOR JUDICIAL REVIEW - 4
Hungate et al v. Bonner County
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STATE OF IDAHO
COUNTY OF BOHNER
FIRST JUDICIAL DISTRICT COURT, STATE OF mAifoRST JUDICIAL DIS TR ICT
IN AND FOR 111E COUNTY OF BONNER
215SOUTHFIRST AVE

2017 SEP 25 P"" I • 53

SANDPOINT ID 83864
208-265-1445 888-960-4885 (Fu)

CLERK DISTRICT COURT

·

DYUTY

)

vs.
BONNER COUNTY

•

~[L

)

FRANK P HUNGATE, ETAL.

n

)

Case No: CV-2017-0001438

)
)

ORDER OF REASSIGNMENT

IT IS HEREBY ORDERED that the Honorable Cynthia K. C. Meyer, District Judge of the First
Judicial District of the State of Idaho, is hereby assigned to take jurisdiction of the above entitled action for all

further proceedings herein.
IT IS FURTHER ORDERED that the following alternate judges are hereby assigned to preside in this

case: Barbara Buchanan, Rich Christensen, Lansing L. Haynes, John T. Mitchell, Scott Wayman, John P.
Luster, Benjamin R. Simpson, Fred M. Gibler, Charles W. Hosack, and Steve Verby.
IT IS FURTHER ORDERED that the Clerk of the District Court of Bonner County shall cause a copy of

this Order of Reassignment to be mailed or faxed to counsel for each of the parties, or if the parties are
represented pro se, directly to the pro se litigant.
DATED this

d-5':

day of September, 2017.

l

o.1M i~

(..

J.\ 5

1\..1.U

Lansing L. Haynes, Administrative District Judge

N
- I-

Hungate et al v. Bonner County
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I certify that copies of this Order were served as follows:

(vt"Boaonble Barbara A. BudtPDa■, Interoffice Delivery (iadude ftle)

Jeffrey W Bower
Attorney at Law

Deborah E Nelson
Attorney at Law
POBox2720
Boise ID 83701-2720
Faxed(208)388-1300

POBox2720
Boise ID 83701-2720
Faxed(208)388-1300

Dated: September
, 2017
Michael W. Rosedale
Clerk Of The District Court

By:

-::--~:--J;J
~ f\
-..i........_ _ _ __
Deputy Clerk

CV Order Of Reassignment

Hungate et al v. Bonner County
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[JOR

NAL

William Steven Wilson
Deputy Prosecuting Attorney
BONNER COUNTY PROSECUTOR'S OFFICE
127 South First Avenue
Sandpoint, Idaho 83864
Telephone: (208) 263-6714
Facsimile: (208) 263-6726
Idaho State Bar No. 9687
Attorney for Respondent Bonner County, Idaho

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS
K. HUNGATE, as Trustees of The
Hungate Trust; THE A&E FAMILY
LLC, an Idaho limited liability
company; ANNE ASHBURN, an
individual; ELEANOR JONES, and
individual; and JOHN HUNGATE, an
individual,

Case No. CV-2017-1438

MOTION FOR EXTENSION OF
TIME

Petitioners,
V.

BONNER COUNTY, a political
subdivision of the State of Idaho,
acting through the Bonner County
Board of Commissioners,

Res ondent.
COMES NOW, Respondent Bonner County, Idaho by and through

William S. Wilson, Bonner County Deputy Prosecuting Attorney, and pursuant
to Idaho Rule of Civil Procedure 84 hereby moves for an extension of time to

1
MOTION FOR EXTENSION OF TIME
Hungate et al v. Bonner County
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•
record and transcripts in the above-captioned matter. IRCP 84 requires Bonner
County to prepare and submit records and transcripts from the underlying
action within fourteen days of receiving the Petition for Judicial Review.
However, the same rule also allows for an extension of that deadline upon a
showing of good cause .
Good cause exists for extending the deadline for submission in the present
matter. Bonner County began work on the record and transcripts immediately
upon r eceipt of the Petition. However, it was effectively impossible to complete
that task in fourteen days. Bonner County expects to finish preparations roughly
ten days from the date of this submission, and thus long before a hearing can
be held on this matter. However, out of an abundance of caution, Bonner County
nonetheless seeks permission from the Court for the extension in question, even
if after the fact.
The Petitioners have no objection to the re queste d extension.
DATED this

1~

day of September, 2017.

William S. Wilson
Bonner County Prosecutor's Office
Attorney for Bonner County, Idaho

2

MOTION FOR EXTENSION OF TIME
Hungate et al v. Bonner County
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•
CERTIFICATE OF SERVICE

-o,i!(_

j!:1

I hereby certify that on the
day of September, 2017, I caused to be
served a true and correct copy of the foregoing as indicated to th e following
person (s):
Deborah E. Nelson
Givens Pursley, LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Facsimile: 208-388-1300

[ ]
[ ]
[ ]

The Honorable Cynthia Meyer
324 W . Garden Avenue
Coeur D'Alene, Idaho 83814
Facsimile: (208) 446-1138

[ l

[vr-

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)

U.S. Mail
HAND
DELIVERED
[l
[ ]
OVERNIGHT MAIL
[vr- TELEFAX (FAX)

3

MOTION FOR EXTENSION OF TIME
Hungate et al v. Bonner County

SUPREME COURT DOCKET #46114-2018

Page 16 of 222

(..!)

-0:::
0

Deborah E. Nelson (ISB# 5711)
Jeffrey W. Bower (ISB# 8938)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
den@givenspursley.com
jeffbower@gi venspursl ey. com

ZO liOCT -2 AMID: 10
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Attorneys for Petitioners
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of The Hungate Trust;
THE A&E FAMILY L.L.C., an Idaho limited
liability company; ANNE E. ASHBURN, an
individual; ELEANOR JONES , an individual;
FRANK HUNGATE, an individual; and JOHN
HUN GATE, an individual,

Case No. CV2017-01438

PETITIONERS' STATEMENT OF
ISSUES

Petitioners,
V.

BONNER COUNTY, a political subdivision of the
State of Idaho, acting through the Bonner County
Board of Commissioners,
Respondent.
Frank P. Hungate and Thomas K. Hungate, as Trustees of The Hungate Trust, The A&E
Family L.L.C., Anne E. Ashburn, Eleanor Jones, Frank Hungate, and John Hungate (collectively,
"Petitioners"), acting by and through their attorneys of record, Givens Pursley LLP, hereby submit

this Statement of Issues in support of the Petition for Judicial Review filed September 18, 2017, in
the above-captioned case.

STATEM
ENT
OF ISSU
ES - 1
Hungate
et al v.
Bonner
County

SUPREME COURT DOCKET #46114-2018
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1.
Were the Bonner County Board of County Commissioner's ("Board") findings,
inferences, conclusions or decisions in violation of constitutional or statutory provisions, including,
without limitation, the following:
a)

U.S. Constitution, Amendments V and XIV, § 1 and Idaho Constitution, Article I,
§ 13, which guarantee procedural due process rights;

b)

Idaho Code § 67-6516, which requires, among other things, "a showing of undue
hardship because of characteristics of the site"; and

c)

Idaho Code§ 67-6535, which requires, among other things, that a decision (1) "shall
be based upon standards and criteria which shall be set forth in the comprehensive
plan, zoning ordinance or other appropriate ordinance or regulation"; (2) "shall
identify aspects of the compliance or noncompliance with relevant approval
standards and criteria"; (3) "shall be in writing and accompanied by a reasoned
statement that explains the criteria and standards considered relevant, states the
relevant contested facts relied upon, and explains the rationale for the decision based
upon the applicable provisions of the comprehensive plan, relevant ordinance and
statutory provisions, pertinent constitutional principles and factual information
contained in the record"?

2.
Were the Board's findings, inferences, conclusions or decisions in violation of any
Bonner County ordinance, including, without limitation, the following:
a)

Bonner County Revised Code (BCRC) § 12-234, which requires, among other
things, the Board to find adequate evidence showing that (1) "[ c]onditions apply to
the property that do not apply generally to other properties in the same zone or
vicinity"; (2) the circumstances creating the need for the variance "do not result from
the actions of the applicant"; and (3) the variance is not in conflict with the public
interest or injurious to properties in the vicinity; and

b)

BCRC § 12-267, which requires, among other things, that the Board chairperson
"shall not entertain irrelevant statements, and shall not entertain statements that are
inflammatory, personally attacking or derogatory toward any board or commission
member, staff member elected official, member of the public or business"?

3.
Were the Board's findings, inferences, conclusions or decisions in excess of the
statutory authority of the Board?
4.
Were the Board's findings, inferences, conclusions or decisions made upon
unlawful procedure?
5.
Were the Board's findings, inferences, conclusions or decisions not supported by
substantial evidence on the record as a whole?
6.
Were the Board's findings, inferences, conclusions or decisions arbitrary,
capricious or an abuse of discretion?

STATEMENT
OF ISSU
ES Hungate
et al v. Bonner
County

2
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7.

Have substantial rights of Petitioners been prejudiced?

8.
Are Petitioners entitled to attorneys' fees and costs under Idaho Code § 12-117 or
any other applicable statutory provision?
Petitioners reserve the right to supplement this Statement of Issues with additional issues
as allowed by Idaho Rule of Civil Procedure 84.
DATED this 29 th day of September, 2017.
GIVENS PURSLEY LLP

By: ~ - Deborah E. Nelson
Jeffrey W. Bower
Attorneys for Petitioners

STAT EMENT OF ISSU ES - 3
Hungate et al v. Bonner County
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'

.

ATTORNEY CERTIFICATION PURSUANT TO
IDAHO RULE OF CIVIL PROCEDURE 84(d)(7).
I hereby certify that on this 29 th day of September, 2017, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following
persons.

~

Bonner County
Attn: Board of County Commissioners
1500 Highway 2, Suite 308
Sandpoint, ID 83864

□
□

,rn

Bonner County Prosecutor
Attn: William Wilson
127 South First Ave.
Sandpoint, ID 83 864

□
□
□
[Z]

Stejer' s, Inc.
c/o Sandra Stejer Olgard
PO Box 4094
Spokane, WA 99220

□
□
□
KJ

Stejer' s, Inc.
Attn: Martin E. Taylor, AICP, Project
Planner
James A. Sewell& Associates, LLC
1319 North Division Avenue
Sandpoint, ID 83 864

□
□
□

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208.384.4454)

U.S . Mail
Overnight Mail
Hand Delivery
Facsimile (208.384.4454)
U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208 .384.4454)

[¼!' U.S. Mail

John Finney
Finney Finney & Finney, PA
120 E. Lake Street, Ste. 317
Sandpoint, ID 83864

0
D
D

Overnight Mail
Hand Delivery
Facsimile (208 .263.8211)

~

- - - -::::--:---:=:--

]effrey W. Bower
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JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Phone: (208) 263-7712
Fax: (208) 2 63-8211
ISB No. 5413

2Ul l OCT 12 Pli 4: 25

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of the
Hungate Trust; THE A&E FAMILY
L.L.C., an Idaho limited
liability company; ANNE E.
ASHBURN, an individual;
ELEANOR JONES, an individual;
FRANK HUNGATE, an individual;
and JOHN HUNGATE, an
individual,
Petitioners,
v.

BONNER COUNTY, a political
subdivision of the State of
Idaho, acting through the
BONNER COUNTY BOARD OF
COMMISSIONERS,
Respondent .

)

Case No. CV-2017-1438

)

)

MOTION TO INTERVENE

)

)

IRCP 84 (r)

)

IAR 7 .1

)

)
)

Category: I.1.
Fee : $13 6 . 0 0

)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW, as Intervenor, STEJER'S, INC. a Washington
corporation, by and through counsel, JOHN A. FINNEY, of Finney

MOTION TO INTERVENE - 1
Hungate et al v. Bonner County
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Finney

&

Finney, P . A., and moves to intervene as a Respondent in

the above entitled matter, pursuant to I.R.C.P. 84(r) and I.A.R
7.1 .

The movant is the applicant and owner of the real property

which received the Variance approval in Bonner County File No.
V486-17, which is the subject of this judicial review.

The

movant is a real party in interest to the appeal or proceeding,
whose interest would be affected by the outcome of the appeal or
proceeding.
DATED this

(L---

day of October, 2017.

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the
foregoing was served by fax, unless otherwise indicated, this
day of October, 2017, and was addressed as follows:
Deborah E. Nelson
Jeffrey W. Bower
Givens Pursley, LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Via fax only: 1-208-388-1300
William S. Wilson,
Deputy Bonner County Prosecutor
127 South First Avenue
Sandpoint, Idaho 83864
Via fax only: 208-263-6726
The Honorable Cynthia Meyer
Chambers copy
Via fax only : 1-208-446-1138
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William Steven Wilson
Deputy Prosecuting Attorney
BONNER COUNTY PROSECUTOR'S OFFICE
127 South First Avenue
Sandpoint, Idaho 83864
Telephone: (208) 263-6714
Facsimile: (208) 263-6726
Idaho State Bar No. 9687
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Attorney for Respondent Bonner County, Idaho

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS
K. HUNGATE, as Trustees of The
Hungate Trust; THE A&E FAMILY
LLC, an Idaho limited liability
company; ANNE ASHBURN, an
individual; ELEANOR JONES, an
individual; and JOHN HUNGATE, an
individual,

Case No. CV-2017-1438

NOTICE OF LODGING

Petitioners,
V.

BONNER COUNTY, a political
subdivision of the State of Idaho,
acting through the Bonner County
Board of Commissioners,

Res ondent.
YOU ARE HEREBY NOTIFIED that a certified copy of the Agency Record

in the above-captioned matter is available for pick up at the Office of the Board

NOTICE OF LODGING - 1

Hungate et al v. Bonner County
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of County Commissioners of Bonner County, 1500 Highway 2, Suite 308,
Sandpoint, Idaho, 83864.
YOU ARE FURTHER NOTIFIED that a certified copy of the Transcript in

the above-captioned matter is available for pick up at the Office of the Board of
County Commissioners of Bonner County,

1500 Highway 2, Suite 308,

Sandpoint, Idaho, 83864.
YOU ARE FURTHER NOTIFIED, pursuant to I.R.C.P. 84U), that you have

fourteen (14) days from the date of mailing of this notice in which to file with the
Board of County Commissioners any objections to the Transcript or to the
Agency Record. The Transcript shall be deemed settled if no objection thereto is
made within fourteen ( 14) days after the date of service of this notice. The Agency
Record shall be deemed settled if no objection thereto is made within fourteen
(14) days after the date of service of this notice .
DATED this

\1~ day of

Odo locr~,.,..__
William S. Wilson
Bonner County Prosecutor's Office
Attorney for Bonner County, Idaho

NOTICE OF LODGING - 2
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CERTIFICATE OF DELIVERY

I hereby certify that on this [ i ~i y of October, 2017, I served a true
and correct copy of the foregoing by the method indicated below, and addressed
to the following:
Deborah E. Nelson
Givens Pursley, LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701 -2720
Facsimile: 208-388-1300

[ ]
U.S. Ma il
[ ]
HAND DELIVERED
[ ]~
ERNIGHT MAIL
[y( TELEFAX (FAX)

John A. Finney
Finney, Finney & Finney , P.A.
At torneys at Law
Old Power House Building
120 East Lake Street, Suite 31 7
Sandpoint, Idaho 83864
Facsimile: 208-263-8211

[ ]
[ ]
[ )~

i(f

U.S. Mail
HAND DELIVERED
VERNIGHT MAIL
TELEFAX (FAX)

The Honorable Cynthia Meyer
Kootenai County Courthouse
Fax No.: (208) 799-3058

[ ]
[ ]
[ ]~

U.S. Mail
HAND DELIVERED
VERNIGHT MAIL
TELEFAX (FAX)

['If
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JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A .
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Phone: (208) 263-7712
Fax: (208) 263-8211
ISB No. 5413

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P . HUNGATE and THOMAS K.
HUNGATE, as Trustees of the
Hungate Trust; THE A&E FAMILY
L.L . C., an Idaho limited
liability company; ANNE E.
ASHBURN, an individual;
ELEANOR JONES, an individual;
FRANK HUNGATE, an individual;
and JOHN HUNGATE, an
individual,

)

Case No. CV-2017-1438

)

)

STIPULATION TO INTERVENTION

)
)
)
)
)
)
)
)

Petitioners,
v.

)
)
)

BONNER COUNTY, a political
subdivision of the State of
Idaho, acting through the
BONNER COUNTY BOARD OF
COMMISSIONERS,
Respondent .

)
)
)
)
)
)
)
)
)

COMES NOW the Petitioners, by and through counsel, and the
Respondents, by and through counsel, and stipulate to the Motion
-

STIPULATION TO INTERVENTION - 1
Hungate et al v. Bonner County
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Cftid;e--1~

! ,
10/1B/2017

16:32 Finney, Finney, & Finney

IfAl012082638211

P.003/003

:l:o Int:ervene by S'rll:JBR'S INC., a W8..1!!1hingto11 Co~oz:ation.
DATED t:hi111 _

_

day 0£ Oct~, 2017,

~
Debor ah E. N~1aon

GXVJmS :E'tm.SLEY, LLP

-=---

Attorney for ~etitioners

w
~~Tk~---·
BONNER C011N'ri" PROSECl.JTOlt'S O:&'FICE
Darput:y F~oeeautor
Attorney for Bonner County, Idaho

CJm'1':ClrXCA'n: OJi' SERVJ:CE

I hereby cert.i~y t:hat a true and correct copy o~ t:he
~oregoing, w11111 served by fax, unless ot.harwislil i.ndicated, t.his
day of October, 2017, and was ~~~s&1d as follows:

2,t; ~

Deborah E. Nelson
J•ffrv:,r w. Bower
Givens Pursley, LLP

601 West ~ook Sb::QQt
P.O. Box 2720
Boise, Idaho 83701•2720
Via ~ax only: 1-208-388-1300
William S, Wilson,

Deputy Bonnar County Prosecutor
127 South l':i.z:st Avenue ·
Sandpoint, Xdaho 83864
Via fmc only: 208-263-6726

S'l'IPOLATION ~o IN'l'ERVEmXON - 2
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JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Phone: (208) 263-7712
Fax: (208) 263-8211
ISB No. 5413

Deput

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of the
Hungate Trust; THE A&E FAMILY
L.L.C., an Idaho limited
liability company; ANNE E.
ASHBURN, an individual;
ELEANOR JONES, an individual;
FRANK HUNGATE, an individual;
and JOHN HUNGATE, an
individual,
Petitioners,
v.

)

Case No. CV-2017-1438

)

)

ORDER TO INTERVENE

)
)
)
)
)
)
)
)
)
)

'

)

BONNER COUNTY, a political
subdivision of the State of
Idaho, acting through the
BONNER COUNTY BOARD OF
COMMISSIONERS,

)
)
)
)
)

)
)

Respondent.

)
)

The Motion To Intervene by STEJER'S, INC. a Washington
corporation, as Intervenor, coming before the Court, and for

ORDER TO INTERVENE - 1
Hungate et al v. Bonner County
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good cause shown;
IT IS HEREBY ORDERED THAT STEJER'S INC. a Washington
corporation is intervened as a Respondent in the above entitled
matter.
DATED this

25 ~ of

October, 201 7.

I hereby certify that a true and correct copy of the
foregoing, with the filing stamp the~n, was served by fax,
unless otherwise indicated, thise7lQI-H&y of October, 2017, and
was addressed as follows:
Deborah E. Nelson
Jeffrey W. Bower
Givens Pursley, LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Via fax only: 1-208-388-1300
William S. Wilson,

Deputy Bonner County Prosecutor
127 South First Avenue
Sandpoint, Idaho 83864
Via fax only: 208-263-6726
John A. Finney
Finney Finney & Finney, P.A.
120 E . Lake St, Ste 317
Sandpoint, Idaho 83864
Via fax only: 208-263-8211

ORDER TO INTERVENE - 2
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STATE ·OF t·OAl40
COUNTY Of BONNER

f !RST JUDICIAL DISTRICT
Deborah E. Nelson (ISB# 5711)
Jeffrey W. Bower (ISB# 8938)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
__J Boise, Idaho 83701-2720
<:C Telephone: 208-388-1200
:;:::- Facsimile: 208-388-1300
CD den@givenspursley.com
jeffbower@givenspursley.com
,,.-,v,.,. 13947671 _ 1.DOC (13882-2]

2011 NOV -3 AH II: I1
COURT

,_.._

0

Attorneys for Petitioners

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of The Hungate Trust;
THE A&E FAMILY L.L.C., an Idaho limited
liability company; ANNE E. ASHBURN, an
individual; ELEANOR JONES, an individual;
FRANK HUN GA TE, an individual; and JOHN
HUNG ATE, an individual,

Case No. CV-2017-1438

NOTICE OF PETITIONERS'
OBJECTION TO RECORD AND
TRANSCRIPT

Petitioners,
V.

BONNER COUNTY, a political subdivision of
the State of Idaho, acting through the Bonner
County Board of Commissioners,
Respondent.

Notice is hereby given that, pursuant to Idaho Rule of Civil Procedure 84(j), and Bonner
County's Notice of Lodging, dated October 17, 2017, Frank P. Hungate and Thomas K. Hungate, as
Trustees of The Hungate Trust, the A&E Family L.L.C., Anne E. Ashburn, Eleanor Jones, Frank
Hungate, and John Hungate ("Petitioners"), submitted an Objection to Agency Transcript and

NOTICE OF PETITIONERS ' OBJECTION
TO RECORD AND TRANSCRIPT - 1
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Record Pursuant to I.R.C.P. 84G) to Bonner County on October 31, 2017 ("Objection").
Petitioners' Objection is attached hereto and incorporated herein as though restated in full as

Exhibit A.
DATED this 1st day of November, 2017.
GIVENS

P;/
USLEY L;
1

By,

/~

_

rr~

DeJ{oraE.N el son
Jelfrey w. Bower
Attorneys for Petitioners

NOTICE OF PETITIONERS' OBJECTION TO RECORD AND TRANSCRIPT - 2
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CERTIFICATE OF SERVICE
I hereby certify that on this 151 day of November, 2017, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

0
D
D

William Steven Wilson
Deputy Prosecuting Attorney
Bonner County Prosecutor's Office
127 South First Avenue
Sandpoint, ID 83864

U.S. Mail
Overnight Mail
Hand Deli very
[Z] Facsimile (208.263.6726)

John A. Finney
FINNEY FINNEY & FINNEY, P.A.
120 East Lake Street, Suite 317
Sandpoint, ID 83864

0
D
D

U.S. Mail
Overnight Mail
Hand Delivery
IX] Facsimile (208.263.8211)

NOTICE OF PETITIONERS ' OBJECTION TO RECORD AND TRANSCRIPT - 3
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EXHIBIT A

GIVENS PURSLEY

LLI'

Attorneys and Counselors at Law
601 W. Bannock Street
PO Box 2720
Boise, ID 83701
Telephone: 208-388-1200
Facsimile: 208-388-1 300

Gary G. Allen
Christopher J. Beeson
Jason J. Blakley
Clint R. Bolinder
Jeff W. Bower
Preston N. Carter
Jeremy C. Chou
William C. Cole
Michael C. Creamer

www.givenspursley.com

Deborah E. Nelson
208-388-1215
den@givenspursley.com

Amber N. Dina

Bradley J. Dixon
Thomas E. Dvorak
Jeffrey C. Fereday
Mortin C. Hendrickson
Brian J. Holleran
Kers li H. Kennedy

Neal A. Koskella
Debora K. Kristensen
Michael P. Lawrence
Franklin G. Lee
David R. Lombardi
Kimberly D. Maloney
Kenneth R. McClure
Kelly Greene McConnell
Alex P. Mclaughlin
Melodie A. McQuade
Christopher H. Meyer
L. Edward Miller
Pa trick J. Miller
Judson B. Montgomery
Emily G. Mueller
Deborah E. Nelson

W. Hugh O'Riordan. LL.M .
Randall A. Peterman
Jack W. Relf
Michael 0. Roe
Jamie Caplan Smith
P. Mork Thompson
Jeffrey A. Warr
Robert 8. White

Kenneth L. Pu rsley {1940-2015)

James A. McClure (1924-2011)

Raymond D. Givens 11 917-20081

OBJECTION TO AGENCY TRANSCRIPT AND RECORD
PURSUANT TO I.R.C.P. 84(j)
October 31 , 2017

VIA F ACS/MILE
Office of the Board
County Commissioners of Bonner County
1500 Highway 2, Suite 308
Sandpoint, ID 83864

Re:

Objection to Agency Transcript and Record in Case No. CV-OC-2017-1438

To whom it may concern:
Pursuant to Idaho Rule of Civil Procedure 84(j) and the Notice of Lodging in Case No .
CV-OC-2017-1438 before the District Court of the First Judicial District of the State ofldaho,
Bonner County, filed on or about October l 7, 2017, this correspondence constitutes Frank P.
Hungate and Thomas K. Hungate, as Trustees of The Hungate Trust, The A&E Family L.L.C.,
an Idaho limited liability company, Anne E. Ashburn, Eleanor Jones, Frank Hungate, and John
Hungate' s (collectively, "Petitioners") formal objection to the Record and Transcript lodged by
the County Commissioners of Bonner County (the "Agency"). Petitioners object to the Record
and Transcript lodged by the Agency for the following reasons.

A.

The Record.

As of the date of this Objection, the Record prepared by the Agency fails to include a
copy of the following documents, all of which are relevant to the ongoing Petition for Judicial
Review and which are required to be included in the Record pursuant to Idaho Rule of Civil
Procedure 84(f)(B):

Hungate et al v. Bonner County
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Office of the Board
County Commissioners of Bonner County
October 31 , 2017
Page 2

1. Correspondence dated June 4, 2017, from Brian Hungate to the Bonner County Board
of County Commissioners regarding "Objection of Variance Application V486-17," a
copy of which is attached hereto and incorporated herein as Exhibit A .
2. Email correspondence dated June 18, 2017, from Thomas Hungate to the Bonner
County Commissioners regarding "the June 2!51 Variance Hearing" voicing objection
to V486-17, a copy of which is attached hereto and incorporated herein as Exhibit B.
3. Email correspondence dated June 19, 2017, from Dr. Kara Lolley to the Bonner
County Planning Department regarding "Case # V-486-17," a copy of which is
attached hereto and incorporated herein as Exhibit C.
Petitioners request that Exhibits A-C be included in the Record.
B.

The Transcript.

In conformance with Idaho Rule of Civil Procedure 84(g), Petitioners paid to the Agency
$800.00 for preparation of the Transcript. The Agency provided this figure as an estimate of the
transcription costs associated with transcribing the two public hearings on V486-17. The Agency
engaged transcription firm, Naegeli, to transcribe: (i) the May 4, 2017 public hearing before the
Bonner County Planning and Zoning Commission on V486-l 7 (55 pages); and (ii) the June 21 ,
2017 Board of County Commissioners public hearing on V486-l 7 (75 pages). Both transcripts
prepared by Naegeli are inadequate. First, Naegeli has inserted dozens of "inaudible"
parentheticals throughout the transcripts; however, preliminary review of the audio reveals that
the testimony, in many cases, is audible and able to be transcribed. Second, the transcripts
include numerous errors in transcription that are revealed from a cursory review of the audio in
connection with Naegeli ' s transcripts.
For example, page 71 , II. 13- 17 of the June 21, 2017 hearing transcript states:
"COMMISSIONER MCDONALD: .. . I move to approval file V486-17, which allows for a 6foot rear yard setback where 25 feet is required, and a 7, 8-foot yard setback for 25 feet is
required on parcel Tax 9." The audio of the hearing provided by the Agency clearly states: "I
move to approve the project file V486-l 7, which allows for a 6-foot rear yard setback where 25
feet is required, and a 17-foot yard setback where 25 feet is required on parcel Tax 9."
(Emphasis to show material transcription error).
Idaho courts have long recognized that a transcribable verbatim record is "indispensable
to meaningful judicial review of rezoning proceedings where the sufficiency of notice, adequacy
of opportunity to present or to rebut evidence, or the existence of evidence supporting the
agency's findings may be put at issue." Gay v. County Com 'rs of Bonneville County, 103 Idaho
626, 629, 651 P.2d 560, 563 (Ct. App. 1982). In 1982, the same year as the Gay decision, the
Idaho Legislature added a statutory requirement to Idaho's Local Land Use Planning Act
outlining in detail what is required in land use proceedings:
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Office of the Board
County Commissioners of Bonner County
October 31, 2017
Page 3

In every case in this chapter where an appeal is provided for, a transcribable
verbatim record of the proceeding shall be made and kept for a period of not less
than six (6) months after a final decision on the matter. The proceeding
envisioned by this statute for which a transcribable verbatim record must be
maintained shall include all public hearings at which testimony or evidence is
received or at which an applicant or affected person addresses the commission or
governing board regarding a pending application or during which the commission
or governing board deliberates toward a decision after compilation of the record.
Upon written request and within the time period provided for retention of the
record, any person may have the record transcribed at his expense.
The governing board and commission shall also provide for the keeping of
minutes of the proceedings. Minutes shall be retained indefinitely or as otherwise
provided by law.
LC. § 67-6536 (emphasis added).
Without a complete and accurate verbatim record, a reviewing court is deprived of the
exact words used as it evaluates the Agency's decision. The Transcript lodged in this case is
incomplete because it omits testimony and misrepresents testimony. Such an incomplete
Transcript is inadequate for the Petitioners or the Court to fairly argue and understand the
proceedings before the Agency. The hearings must be fairly and accurately transcribed for
Petitioners to meaningfully exercise their right to appeal the Agency's decision on V486-17 and
to ensure that Petitioners are not denied their due process rights. Accordingly, the Agency must
correct and re-lodge the Transcript.
Pursuant to I.R.C.P. 84U), the Agency has fourteen (14) days from today to address the
objections raised by Petitioners herein. Please do not hesitate to contact me directly for any
clarifications to the above-listed items if necessary. In addition to providing the Agency with this
Objection to Agency Record, Petitioners have also filed a Notice of Petitioners' Objection to
Record and Transcript with the District Court in order to notify the District Court of Petitioners'
timely objections to the Record.
Sincerely,

Deborah E. Nelson
Enclosures
cc:
William Steven Wilson
John A. Finney
(both w/ encl., via facsimile)
13947698_5. doc [ 13882-2]
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EXHIBIT A

-

Brian Hungate
June 4, 2017
Bonner County Board of County Commissioners
1500 Highway 2, Suite 208
Sandpoint, Idaho 83864
RE: OBJECTION OF VARIANCE APPLICATION V486-17
To Whom It May Concern:

My name is Brian Hungate and I own property interests adjacent to the parcel and lots for which the
applicant is requesting a variance . I urge the Bonner County Board of Commissioners to uphold the
Planning and Zoning Commission's unanimous denial of the applicant's V486-17 variance request. I
believe the variance doesn't meet the standards of Bonner County Title 12, Chapter2 .12-234B. The
special conditions and circumstances are the result of the actions of the applicant. I feel the applicant
has repeatedly ignored the required Bonner County Planning Department regulations . The applicant
requests forgiveness rather than permission for the improperly constructed and used structures. The
applicant's request that is being made is only after the applicant had received a Panhandle Health
Department consent order that conflicts with the applicant's desire for more construction .
I feel the granting of multiple variances for these two separate lots does not meet the requirements of
Idaho Code 67-6516 and should be prohibited . I think granting the requested variances would appear
to create a precedent of allowing anyone to circumvent the required building location permits by
claiming that changing the improper property presents an undue hardship. I feel granting the variances
requested under V486-17 would be considered a special privilege .
For lot 10, during 1998, the applicant constructed the existing 30 x 40 foot two story garage/ storage
structure improperly and without a building location permit. I think allowing the conversion of a 30 x
40 foot two story garage/ storage structure without a building location permit to a dwelling without the
appropriate building setbacks would be considered a special privilege . In addition to improperly
building the structure without required permits, I feel the applicant has benefited from the
misrepresentation of the structure as a garage/ storage shed which is not the apparent intended use.
I feel that the applicant's actions were recklessly taken without regard to permits and setbacks . Lot
10 is almost a quarter acre and flat and the characteristics of the site does not cause an undue
hardship for the applicant's reasonable use. I feel that if the applicant had used standard due diligence
and reasonable steps to obtain and follow building location permit regulations and cooperated with
Bonner County's public employees the applicant would not have arrived in their situation today. I feel
granting the requested variance would serve to legitimize construction without required permits and
the obstruction of providing reasonably accurate information needed to serve the public interest. It's
the applicant's responsibility to follow common laws .
The density requirements as determined by the County's zoning regulations wouldn 't be obtained by
granting this variance. The applicant has added two improperly situated, unpermitted structures with
improper dwelling usage. Granting a variance would result in building density and congestion that is
not allowed in the surrounding parcels . Along with the applicant's late 1990's unpermitted construction
on lot 10, the applicant had improperly moved a one-story 20x30 foot bunkhouse to the west side of
lot 10. In order to unreasonably squeeze this 20x30 bunkhouse to the west side and build an
unpermitted 30x40 garage / storage shed on the east side, the 30 x 40 two story garage / storage
shed was inexplicitly placed without required setbacks. The special circumstances and conditions
underlying this variance request result from the actions of the applicant and are not due to the land
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itself as required by law. The land itself is of adequate condition and size so the applicant can
reasonably utilize the land without undue hardship. When the applicant was notified of issues, the
applicant seemed to provide assurance that all Bonner County Code regulations would be followed .
However, the bunkhouse and garage/ storage shed have both been improperly used as dwellings by
the applicant. Although the applicant has seemingly misrepresented the structures, I believe
substance over form should rule and the applicant should work with the Planning Department to bring
the land usage into compliance . I urge the requested variance application be denied for lot 10.
For lot 9, during 1999 the applicant then appears to have initiated and completed the construction of
the resulting 35 x 75 foot two story duplex structure without a required building location permit. I think
the requested variance for lot 9 does not meet the standards of Bonner County Title 12, Chapter2 .12234B . Special conditions and circumstances result from the actions of the applicant. For a second
time, the applicant apparently disregarded a need for a building location permit and instead
constructed an improperly placed , oversized , and misrepresented structure without regard to Bonner
County regulations and public interest. The applicant's resulting two story, six-bedroom duplex
structure stands in blatant disregard to the building codes with a structure that stretches far into lot 10
without the required setbacks . In addition , this structure was again inaccurately represented as a
storage building instead of the duplex/dwelling that it clearly has become improperly used as, resulting
in further reduced setbacks. To further aggravate this improper density and congested building
situation , for a third time the applicant had completed additional construction without a building location
permit resulting in a substantial lean-to constructed on the north side of this duplex structure located
far within lot 10. I feel the building location permits submitted by the applicant after the fact for these
structures are so grossly inaccurate that the actual size, location, intended use, and setback
requirements data all appear almost useless in regards to providing needed information to the
Planning Department.
The actions the applicant has taken to lot 9 resulted in building density and congestion uncommon to
the surrounding parcels . The request for the variance is the result of the actions taken by the
applicant. Lot 9 is almost a quarter acre and flat and while unusually shaped the characteristics of the
site does not cause an undue hardship for the applicant's reasonable use. The inaccurately
represented pole storage building was not built as had been represented to the Bonner County
Planning Department and to the adjacent landowners. I feel that granting the variance would serve to
legitimize construction without required permits and obstructing accurate information that serves the
public interest. I feel that it's the applicant's responsibility to follow common laws. I urge the requested
variance application be denied for lot 9.
For these reasons I believe and urge that variance request of V486-17 NOT be granted .

Brian Hungate
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EXHIBIT B

-

e
Thomas Hungate <tkhungate@front1er.com>
To dan.mcdonald@bonnercounty1d .gov, Jeff.connolly@bonnercounty1d .gov, gba1ley@bonnercounly1d .gov
Cc mo llerton@bonnercounty1d.gov pberube@bonnercounty1d .gov. 1we1ter'.@bonnercounty1d .gov

Dear Bonner County Commissioners .
I would like to submit my opposition to the proposed variance to the Slejer property at the north end of Pnest Lake. I am a member of the Hungate family that 1s a
neighbor to the Steier property First of all. the SteJers are very nice people: polite courteous and helpfu l. This 1s not an attack on any of th em personally.

It 1s, however, an alert to unlawful property development that will prove environmentally harmful to the health of Priest Lake. The Stejers are proposing to create
additional housing capacity to an already overcrowded lot where the septic system does not meet current code. Their property is located close to the L1onhead Unit
of the Priest Lake State Park where many vIs1tors and campers enJoy the recreational use of !he lake for boating and sw1mm1ng throughout the summer. It would be
awful to have waterborne disease ruin someone's vacation - or life. The setback reduction will put housing even closer to the wetlands that drain directly into Priest
Lake.
Property at these remote locations do not receive much personal attention due to the time and bother to actually v1s1t the site As a result. some peopl e pursue their
own development plan with no regard to existing property laws - or, are fully aware of the law and look for ways to skirt the rules and flaunt the intent . Years ago. the
SteJers filled in a portion of the wetlands at the back of their property to allow them to relocate their smallest · ou nkhouse· withou t regards to restrictions. We have
since seen foam along the shore at low water in the fall. We have brought tha t to the attention of the Panhandle Health District.
Currently. four dwellings exist on two ad1acenl lots owned by the Slaters where zoning rules say there would normally be Just lwo. The septic drainlleld for these lots
1s combined and located Just a few fee l above lake level and not many feet back from the lake fron t. For the health of Pries! Lake and everyone who en1oys 11
would urge the county to look into lh1s matter firsthand and make an informed decision before granting the variance.
Again this Is not a vendetta against the Steiers. Just a wish 10 keep the lake sa fe.
Thank you for your time and attention to this 1mpo11ant matter.
Sincerely
Thomas Hu ngate
t 33 Th1stledo Lane
Coolin ID 83821

509-592-30•0
tkhungate@fron11er com
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EXHIBIT C

'

•

.
From Dr. Kara Lolley <1rfo@karalolley corr· >
Date· Mon. Jun 19. 2017 at 3· 23 PM
SubIect RE . Case # V-486-17
To "'planning@bonne•counly1d gov"' <planning@bonnercoun!y1d gov>

RE : Variance Case~ V-486-17

Heanng set for Wednesday June 21st

Though I'm wnting to request that you deny this vanance, I want to be clear that the Stejers have been
the best of neighbors. As I know they care about the future health of the lake as much as we do, I hope
they will understand our primary concern s are the gross insufficiency of thetr septic system and the
health of the wetlands. The statement on page 6, item Hof the May 41h minutes is inaccurate ; there
has been a longstanding concern about the sewage seepage into the lake. We would appreciate an
inde pendent venhcation of the number of septic tanks and the viability at their system, for the number
of bedrooms on the property.
We are concerned about the high density of bedrooms/bunkhouse !called sto rag e or garage) space on
The property and feel this variance re quest wi ll aggravate the problem . The wetlands ad101ning th is
property are a vital part of the lake. When they pla ced the unpermitted building on the back of Lot 10,
they illegally filled wetland soil s. The rea son these are small, trregular lots Is because of the adJ01n1ng
delicate wetlands. It is un1ustif1able to remo ve variance restrictions that protect the lake for all. Plea se
help us keep the lake healthy for the enjoyment of generations to come .
Sincerely,

Kara H. and Reese Lolley
7714 Cowiche Canyon Rd
Yakima, WA 98908
(509)759- 74 70 office
' 509 ) 388- 6233 cell
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William Steven Wilson
Deputy Prosecuting Attorney
BONNER COUNTY PROSECUTOR'S OFFICE
127 South First Avenue
Sandpoint, Idaho 83864
Telephone: (208) 263-6714
Facsimile: (208) 263-6726
Idaho State Bar No. 9687

STATE -OF IO AHO
COUHTY OF BONNE R

flHST JUDICIAL DIS TRICT

20 11 NOV 14 PH 3: 46
CLERK DISTffiURT

OEPufj2---

Attorney for Respondent Bonner County, Idaho

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS
K. HUNGATE, as Trustees of The
Hungate Trust; THE A&E FAMILY
LLC, an Idaho limited liability
company; ANNE ASHBURN , an
individual; ELEANOR JONES, and
individual; and JOHN HUNGATE, an
individual,

Case No. CV-2017- 1438

AGENCY DECISION ON
OBJECTIONS TO THE RECORD
AND TRANSCRIPTS

Petitioners,
V.

BONNER COUNTY, a political
subdivision of the State of Idaho,
acting through the Bonner County
Board of Commissioners; and
STEJER'S INC ., a Washington
corporation,

Res ondents.
COMES NOW, Respondent Bonner County, Idaho by and through William

S. Wilson, Bonner County Deputy Prosecuting Attorney, and pursuant to Idaho
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'·'

Rule of Civil Procedure 84(j)(3) hereby presents its decision on the Petitioners'
objection to the record and transcripts in the above-captioned matter.
I.

The Record

The Petitioners object to three omissions from the record as follows:
•

Correspondence dated June 4, 2017, from Brian Hungate to the Bonner
County Board of County Commissioners regarding "Objection of Variance
Application V486-l 7;"

•

Email correspondence dated June 18, 2017, from Thomas Hungate to the
Bonner County Commissioners regarding "the June 21 s t Variance
Hearing;" and

•

Email correspondence dated June 19, 2017, from Dr. Kara Lolly to the
Bonner County Planning Department regarding "Case# V-486-17."

Petitioners' Objection to Agency Transcript and Record at 2 . Bonner County can
find no evidence that it received the first item listed above. As such, that item
will not be included in the record. Bonner County stipulates and agrees that the
remaining two items should be included for the Court's review.
In the process of reviewing the Petitioners' objections, Bonner County
found five additional pieces of correspondence (attached at Exhibits 1-5) which
were inadvertently omitted from the record when it was initially compiled.
Bonner County has included them now, as well as the two emails requested by
the Petitioners, in the record at pages 349-359. See Revised Table of Contents
attached at Exhibit 6 .

2

AGENCY DECISION ON OBJECTIONS TO THE RECORD AND TRANSCRIPTS
Hungate et al v. Bonner County

SUPREME COURT DOCKET #46114-2018

Page 45 of 222

II.

Transcripts

The Petitioners further object that the transcripts prepared in this matter
are inadequate . Id.

To prepare the transcripts, Bonner County retained the

services of Naegeli Deposition and Trial, a professional transcription company.
At Bonner County's request, Naegeli has agreed to correct the transcripts and
re-submit them to Bonner County in an expedited manner.

~~
DATED this-~
' - ' - - - day of November, 2017.

William S. Wilson
Bonner County Prosecutor's Office
Attorney for Bonner County, Idaho

3

AGENCY DECISION ON OBJECTIONS TO THE RECORD AND TRANSCRIPTS
Hungate et al v. Bonner County

SUPREME COURT DOCKET #46114-2018

Page 46 of 222

CERTIFICATE OF DELIVERY

I hereby certify that on this ~
y of November, 2017, I served a true
and correct copy of the foregoing by the method indicated below, and addressed
to the following:

Deborah E . Nelson
Givens Pursley, LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Facsimile: 208-388-1300
John A. Finney
Finney, Finney & Finney, P .A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Facsimile: 208-263-8211
The Honorable Cynthia Meyer
Kootenai County Courthouse
Fax No. : (208) 4 '-1/p - I I gg

[ l
[ l

kl

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)

[ l
[ l

U .S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)

[ l
[ l

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)

u__

U_
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June 8, 2017

Bonner County Board of Commissioners
1500 Highway 2
Sandpoint, ID 83864
RE: Appeal of Denial of Variance Application V486-17
Dear Members of the Board of Commissioners:
I am writing in support of the appeal of the denial of the variance application. My
father purchased three separate parcels ofland at the north end of Priest Lake at 3
separate times beginning in the 1960s. Septic tanks and drain field s were put in
shortly after each purchase to allow for building on each lot. The parcels are oddly
configured, irregular and small and created prior to County land-use standards. To
require a strict application of current standards creates an undue hardship. We
were not responsible for creating these oddly shaped parcels and my father did the
best he could to put together accurate site plans. This need for variances does not
create any public conflict.
All parties receiving notice of the proposed variance have lived with and accepted
the existing conditions without objection fo r more than twenty years.
For these reasons I request the Board reverse the decision of the Commission and
approve 6u'r requested variance app lication.
Th.ank you for your thoughtful consideration.
Sincerely,
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Bonner County Commissioners
308 US-2, Sandpoint, ID 83864
June 8, 2017
To Whom It May Concern:
My name is Emma Olgard Rufin and I am writing in support of the Stejer Variance
Request (File V486-17). I have read the objection to the variance application and am
hopeful you will see that the requested variance in fact does not pose any public conflict.
I believe that approval for the variance request should be granted based on the
following:
Undue hardship will be suffered by my family because of the mistakes made by
previous generations. My grandfather was an honorable man and always strived
to do what was best for his family. The actions that have caused the Hungate's
objection to the variance application would displace our family home. Our lake
home has provided my family a special sanctuary since the 1960's. This is the
only lake home many of us grandchildren and great-grandchildren have ever
known and what our grandfather left as his legacy for us to enjoy together as a
family. The potential loss of property would devastate my family and would be
detrimental to our well-being as many of us have lost sleep over how to make
this right and questioned our actions of 20 years ago in order to protect the
property we hold so dear to our hearts.
•

The basis of the Hungate's objection to the variance approval has nothing to do
with public concern. If this were indeed their motivation for objection , they would
have made the opposition known when the buildings were originally erected 20
years ago. This can be better understood by the email excerpt dated 5/24/17
from Anne Ashburn on behalf of Frank, John, Lydia, Eleanor, and Anne which
states, "When we as adjacent property owners, received a Notice of Public
· Hearing from the Bonner County Planning and Zoning Department we were
surprised at the variance requests. We had envisioned that our neighborhood
would be built with homes on the lake similar to that of your parents and John's
and Frank's homes. Instead the structures on Tax Parcel 9 and 10 were built that
did not comply with the then-existing Bonner County codes." The granting of the
variance is not in conflict with the public interest in that it is not detrimental to the
public health or welfare to properties or improvements in the vicinity of our
property.

•

Even though the Hungate family has harbored ill-will towards our family for the
better part of 50 years, as neighbors we have continually helped in times of need.
My family has spent hours repairing the road the Hungate's own when it was left
neglected, and have come to the Hungate's rescue numerous times providing
medical assistance to members of their family and reacting on at least two
occasions when they were responsible for causing fires on both private and
public land.
o The first time we extinguished an emergency generator fire next to the
Hungate house when they left a generator running unattended, with
plywood and a piece of carpet on the exhaust pipe.
o The second time the Hungate's caused a ti.re that we rushed to extinguish
was when they buried hot ashes from their fire pit in the woods, resulting
in a brush fire.
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My family has strived to provide for our community at Priest Lake as my grandfather,
Richard Stejer pmvided for our family. We have contributed numerous volunteer hours to
the North of the Narrows Fire District and always been the first to lend a helping hand to
in our community. My family is made up of honest, hard-working people who only strive
to do what is best. All I ask is that you forgive the mistakes that were made over twenty
years ago and allow us to enjoy the sanctuary of our lake home as my grandfather
intended by granting the Stejer Variance Request.
Thank you for your consideration ,
Emma Rufin
19836 Fremont Ave N
Shoreline, WA 98133
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Sacg cn N c1111an <sac9c r1 .:1eirnan @bo 11nerc ou 11ty1d.gov >

FW : Messag e from "RNP0026738D12D6"
::- :--,1,:ss a3es
Jo l1n J. Dow ling <.IDov,ling@phd I 1daho.gov>
To Marty Taylor <mtaylor:@1asewe ll. corn>
Cc Saegen Neiman <sne1man:@bo1rnercounty1d .gov> . Sr1auna Hars!1ma n <sharshman@bonnercounty 1d.gov:--

Mon Feb 1 2016 al 9 01 AM

All
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Marty Tay lor <mtay lor.@1asewell com>

Mor, Feo 1 2016 at 9 23 AM

To '' Jolm J Dowlin g" <JOowl1ng@phd t 1dal1 0.gov, Sa egen Neim an <s ne,ma 11@bonnercounty id gov:- Sllau na Ha rshm a n <sl1arsl1111an@bo11 nercou,1tyr d gov·,
Cc Sa ndra Olgard < seolga rd@ n1 sn.corn,. Bruce Olgard <olgard bruce@gmarl.com >

Tl1ank s John
Saegen and Shauna
Once we reso lve ma!lers to the he alth department's sa11sfact1 or1 . I'll gel with plann rng and we 'll lalk about "conversion" BLPs (oulbuildings to SF Os) and whatever
add 1tr nal entrllements are necessary. Stay luned .. .

Marty
Martin E. Tayl or A ICP
M ember - Amencan lnstllute or Certified Plann ers
Land Use Pla nnmg. Desig n and En1r1lemen1s
We ll and Oe lrneallons
Pro1ec1 Management

1319 Nonh 01vrs ,on /\venue
Sandpoint Idaho 8336 4
Phone 208i 2i3J-A t ·30
Fax

~1J81 263-':J::?9

Cell

2031 010 J~:s:J

-:. ,·.·.-. 13s::-.·.ell :

J!l

Login

Tota l Con tro l Pane l

To snE:in1an,,Q}b0nnercounty·d ,1c;v

Remov,, this send er fmrn my allow lrst

From rntay!or@iase"·.,ell con1

hi tps:I/rna iI.google .cornlrn ail/u/0/? ui= 2&i k =e98032f44d &isver=BN KYf I yrn S-0.en.&view= pl&q= steier&qs= ti ue&search =query &th= 152 9d c8 a2b4 936c 7&s ..
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10/24/2017

Bonner County Mall - FW: Message from "RNP0026738O12D6"

You received this message because the sender is on your al/ow list.

https://mail.google.com/mail/u/0/?ui=2&ik=e98032f44d&jsver=BN KYf 1ymS-0.en. &view=pt&q=stejer&qs=true&search=query&th= 1529dc8a2b4936c7 &s.. .
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Par1handle Health District
Healthy People in Healthy Communities

Public Health
i
~ fl '\' r:hl

f'1 ,11r,Ul 1·

11'!1lr.••~ -

Panhandle Health District

I

Bonner County
Environmental Health
322 Marion
Sandpoint, ID 83 864
Phone: 208-265-6384
Fax: 208-265-8550
www.phdl .idaho.gov

January 29, 2016
Stejer Inc.
8122 N. Panorama Dr.
Spokane, WA 99208

Re :

Stejer, Inc. Notice of Violation(NOV) Remedy
Parcel #RP62N04Wl02975A (Tax #9 & #10)
Complaint #15-09-132276

To all concerned;
As you know we have been working with your representative Martin Taylor on a remedy to the
violations as outlined in the Notice of Violation dated December 22, 2015. The proposed remedy
is to revert the structures on tax 9 and 10 to a one and two bedroom, which aligns with the
established vested right. Mr. Taylor has provided us with floor plans depicting how rooms in
each structure will be utilized. Mr. Taylor has also indicated that those changes are complete.
The Panhandle Health District (PHO) is willing to accept the proposed remedy once a site visit to
verify compliance has been completed. It is the property owner's responsibility to demonstrate
compliance before the violation can be considered resolved.
We have been in communication with Bonner County Planning department regarding this matter.
Bonner County planning has indicated that building permits will be required to convert the
structures to dwellings. PHD will need to authorize those building pcnnits and as mentioned
above a site visit to verify number of bedrooms in each structure will need to be completed prior
to PHD authorizing those building permits.
The NOV dictates that the corrective actions must be completed by February 22, 2016 or a
compliance order entered into prior to the before mentioned date. Please contact this office to
schedule a site visit prior to February 22, 2016. Alternatively, you can make an appointment to
sign a consent order prior to February 22, 2016. If a site visit is not possible by the deadline a
consent order must be entered into. The consent order will extend the deadline for site visit to
verify compliance has been met.
Please contact PHO by February 5, 2016 on how you intend to proceed. If you have any
questions or:oncerns I can be reached at (208) 265-6384.Sincerely,

!in::~-···.
?'\

.

Program Manager 1
Cc:
Martin Taylor, AICP, Sewell & Associates, mtaylor@jasewell.com
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June 2017
To the commissioners of Bonner County:

It has come to my attention that Bruce and Sandra Olgard (Stejer Inc.) are having some
difficulties with their home or property located near Sandpiper Shores at Priest Lake. It seems
that they may not be allowed to occupy the home that they have been living in for many years.
I would first like to comment on the location of the Stejer buildings on parcels T9 and
TlO. The Stejer's and Hungate's, have home sites on a small peninsula with, narrow road access
(Thisteldo Ln). If not for the way the Stejer's have positioned their buildings on parcels T9 and
TlO, it would be very difficult to get firefighting apparatus to any of the home sites in an
emergency. Because of the large turnaround on Stejer property, access for fire apparatus is
greatly improved for all of the residences located on this peninsula. The other property owners
on the peninsula have failed to provide any access for the fire district, therefore; do not have
adequate access for fire apparatus without the turnaround created by the building locations on
parcels T9 and TlO.
The Olgards are a very important part of the community on the East side of Priest Lake.
They currently serve as volunteer firefighters, as they have for as long as the North of the
Narrows Fire District has been operating. The fire district is reliant on the continued service of
our community members. We operate in an area that has a very low year-round population, so
volunteers like Bruce and Sandra are critical to our having enough volunteers to respond to
incidents.
They are the only volunteers that we have in the North five miles of the district. We rely
on them to be able to respond as our initial incident command for incidents at that end of the
district until other volunteers and staff can make it up there. Many of our volunteers are not
able to handle the physical and mental demands of a full firefighter like Bruce and Sandra . Just
two months ago, Bruce was the only firefighter that was able to show up to a structure fire in
full turnout gear with myself. We have many volunteers to assist at an incident but not very
many that are as capable as Bruce and Sandra. We were able to control the fire and the damage
to the home was kept to a minimum.
I will point out again, the Olgards are a very important part of our community and in
order for them to continue to serve; they need to be able to have an equitable solution from
Bonner County so they can continue to reside in the homes that they have occupied for the last
20 years. I hope the commissioners will see the wisdom and the benefit to our community of
allowing a variance for the issue they have with the home or property.

Thank you for your understanding,
Doug Whitney
Fire Chief, North of the Narrows Fire District
14374 East Shore Road
Coolin, ID 83821
208-443-2979
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[JORIGINAL
William Steven Wilson
Deputy Prosecuting Attorney
BONNER COUNTY PROSECUTOR'S OFFICE
127 South First Avenue
Sandpoint, Idaho 83864
Telephone: (208) 263-6714
Facsimile : (208) 263-6726
Idaho State Bar No. 9687
Attorney for Respondent Bonner County, Idaho

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS
K. HUNGATE, as Trustees of The
Hungate Trust; THE A&E FAMILY
LLC, an Idaho limited liability
company; ANNE ASHBURN, an
individual; ELEANOR JONES , and
individual; and JOHN HUNGATE, an
individual,

Case No. CV-2017-1438

NOTICE OF FILING WITH
DISTRICT COURT

Petitioners,
V.

BONNER COUNTY, a political
subdivision of the State of Idaho,
acting through the Bonner County
Board of Commissioners; and
STEJER'S INC., a Washington
corporation,

Res ondents.

1

I
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YOU ARE HEREBY NOTIFIED, pursuant to Idaho Rule of Civil Procedure

84(k), that the settled record and transcripts in the above-captioned matter have
been transmitted to the District Court concurrently with this notice.
DATED this

')l-\~

day of November, 2017.

William S. Wilson
Bonner County Prosecutor's Office
Attorney for Bonner County, Idaho
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CERTIFICATE OF DELIVERY

I hereby certify that on this ~ y of November, 2017, I served a true
and correct copy of the foregoing by the method indicated below, and addressed
to the following:

Deborah E. Nelson
Givens Pursley, LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Facsimile: 208-388-1300

[ ]
[ ]
[ ]
[~

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
ELEFAX (FAX)

John A. Finney
Finney, Finney & Finney, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 31 7
Sandpoint, Idaho 83864
Facsimile: 208-263-8211

[ ]
U.S. Mail
[ ]
HAND DELIVERED
[ J___oVERNIGHT MAIL
vf TELEFAX (FAX)

The Honorable Cynthia Meyer
Kootenai County Courthouse
Fax No.: (208) L./Lll.J,- ( /3 ~

[l
[l

U.S. Mail
HAND DELIVERED
[ ]
OVERNIGHT MAIL
[v r - tELEFAX (FAX)
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STATE OF IDAHO

COU ~TY OF BONNER
FIRST JUD ICI AL DISTR ICT

2017 NOY 28 PM I: 59

IN THE DI STRICT COURT OF THE FIRST JUDICIAL DISTRI~T blfk ti-ll1rR· .,-I- ~ .... .
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONN€:~,}£..
-

FRANKP HUNGATE, and THOMAS K.
HUN GATE, as Trustees of The Hungate
Trust; THE A&E FAMILY LLC, an Idaho
limited Liability company ; ANNE
ASHBURN, an indi vidual ; ELEANOR
JONES, an individual; and JOHN
HUNGATE, an indi vidual ,

-

ucr· u

IG

Luuri i

r-

1 ,

CASE NO. CV 2017-1438
BRIEFING SCHEDULE

Peti tioners
Vs.
BONNER COUNTY, a political subdivision
of the State ofldaho acting through the
Bonner County Board of Commissioners;
and STEJER' S INC., a Washington
corporation,
Respondent

The above matter consists of a Petition for Judicial Review filed September 18, 2017.
The settled record and transcripts in the above-captioned matter having been transmitted to the
Court, and good ca use appearing;

IT IS ORDERED that Petitioner shall file and serve his opening brief on or before
December 29, 20 17.

IT IS FURTHER ORDERED that Respondent shall file and serve its response brief
I

within twenty eight (28) days after the service of Petitioner's opening brief.

IT IS FURTHER ORDERED that Petitioner shall file and serve his reply brief within

BRI EFING SCH EDU LE I
CV-20I7-1438
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twenty one (21 ) days after the service of Respondent's response brief.

IT IS FURTHER ORDERED that in addition to any original brief or memorandum
lodged with the Clerk of Court, counsel shall also provide the Court with a copy that is labeled
"Judge's copy" . To the extent counsel rely on legal authorities not contained in the Idaho
Reports, a copy of each case cited shall be attached to the Court's copy of the brief or

memorandum.
IT IS FURTHER ORDERED that upon completion of all briefing, this matter shall be
set for hearing at a time convenient to both the Court and counsel.

DATED this 28th day of November, 2017.

R
DISTRICT JUDGE #005

BRIEFING SCHEDULE 2
CY -20l7-I438
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CERTIFICATE OF MAILING/DELIVERY
On this 2gt11 day of November, 2017, a true and correct copy of the foregoing was sent
via facsimile to:

Deborah Nelson
Givens Pursely, LLP
Facsimile: 208-388- 1300
John Finney
Finney, Finney & Finney, P.A.
Facsimile: 208-263 -82 1
Bill Wilson
Deputy Prosecuting Attorney
Bonner County Prosecutor's Office
Facsimile: 208-263-6726

By_--".l/c
=-=----Deputy Clerk
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Attorneys for Petitioners

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of The Hungate Trust;
THE A&E FAMILY L.L.C., an Idaho limited
liability company; ANNE E. ASHBURN, an
individual; ELEANOR JONES, an individual;
FRANK HUNGATE, an individual; and JOHN
HUNGATE, an individual,

Case No. CV2017-01438

MEMORANDUM IN SUPPORT OF
PETITION FOR JUDICIAL
REVIEW

Petitioners,
V.

BONNER COUNTY, a political subdivision of the
State of Idaho, acting through the Bonner County
Board of Commissioners
Respondent,
STEJER'S, INC., a Washington corporation,
Intervenor.
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I.

STATEMENT OF THE CASE

A. Nature of the Case.

This is a judicial review of the decision of the Board of County Commissioners for
Bonner County ("Board") to grant applicant Stejer's, Inc. variances from applicable lot setbacks
required by the Bonner County Revised Code ("BCRC"). Petitioners in this case are Stejer's,
Inc.' s neighbors, Frank P. Hungate and Thomas K. Hungate, as Trustees of The Hungate Trust,
the A&E Family L.L.C., Anne E. Ashburn, Eleanor Jones, Frank Hungate, and John Hungate
(collectively, "Petitioner").
B. Course of the Proceedings.

On February 3, 2017, Stejer's, Inc. filed application V-486-17 seeking three variances
from applicable setbacks ("Variances"). R. at 2-23. The Bonner County Planning and Zoning
Commission ("PZC") denied the Variances. R. at 254-60. Stejer's, Inc. appealed the PZC's
denial to the Board. R. at 304--05. On June 21, 2017, the Board held a public hearing and voted
to grant the Variances. Tr. p. 78, 1. 10-p. 82, 1. 24. On June 22, 2017, the Board issued its written
decision granting the Variances ("Decision"). R. at 246-53. Petitioner sought reconsideration of
the Decision but the Board never acted on Petitioner's request. R. at 280-303. On September 18,
2017, Petitioner timely filed its Petition for Judicial Review.
C. Statement of Facts.
1. Property Overview

Stejer's, Inc. owns three parcels at the north end of Priest Lake: (1) Tax Parcel 2, (2) Tax
Parcel 9, and (3) Tax Parcel 10. R. at 48. Stejer's, Inc.'s parcels are depicted on the Site Plan
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below. 1 All of the parcels are zoned Rural-5, which allows one dwelling unit per 5 acres. R. at
49. 2
A three-bedroom house is located on Tax Parcel 2. R. at 227. A six-bedroom duplex with
an attached lean-to structure is located partially on Tax Parcel 9 and partially Tax Parcel IO
("Green Building"). R. at 226. A
two-bedroom house ("Yellow
Building") and a three-bedroom
TAX

II

house ("Beige Building") are

PROPOSED BOUNDARY
I.IN£ AO.AJSTME"NT

located on Tax Parcel 10. R. at

226.

Stejer' s,
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has
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R. at 226.
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property

lS
TAXll

essentially flat, sloping from

(NOT A PART)

Ci)

north to south toward Priest
0

194. There are no

20

40

~

Lake at less than 2%. R. at 4,

·lCAL£ IN FHT

physical

characteristics of the property,

RECORD PAGBl_;i.

such as cliffs or creeks, creating the need to place buildings close to the edge of the property. R.

1 The Site Plan (R. at 30) was provided to the County with Stejer's, Inc.'s application for the Variances. Petitioner
includes the Site Plan as a general depiction of the lot lines and building sizes and locations. However, the Site
Plan's labels of the structures as a "I-bedroom house", "2-bedroom house" and "storage/shop" are not accurate and
not supported by the Record.
2 A "dwelling unit" is a "[s]pace within a dwelling, apartment house or any type of multiple-family dwelling
building, consisting of one or more rooms which are arranged, designed or used as living quarters for one family
only." BCRC § 11-204.
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194. Stejer' s, Inc. accesses the property via Thistledo Lane, a private easement over Petitioner's
land. R. at 2, 181.
Virtually all of the parcels surrounding the property are sub minimum zoning size (R. at
248), yet the surrounding parcels meet zoning requirements. R. at 183. Stejer' s, Inc. requested
setback reductions for the Green Building on Tax Parcel 9 and for the Beige Building on Tax
Parcel 10. R. at 46. Tax Parcel 9 and Tax Parcel 10 were developed separately, as described in
the following sections.

2. Tax Parcel 9.
Tax Parcel 9 is 0.28 acres and was described and conveyed to Stejer's, Inc. in a 1967 Quit
Claim Deed, and Stejer's, Inc. has owned this parcel ever since that conveyance. R. at 3,248.
In 1980, the County adopted its zoning ordinance. R. at 249. Nineteen years later, in
1999, Stejer's, Inc. constructed the Green Building, a rectangular 35'X75' two-story structure,
which straddles the boundary line between Tax Parcel 9 and Tax Parcel 10. R. at 77, 195; see

also supra, p. 2 Site Plan.
Stejer's, Inc. 's 1999 Building Location Permit for the Green Building described the
structure as a "Garage+ Storage", which was planned and approved with a 25-foot front yard
setback. R. at 236; Tr. p. 11, 1. 23-p. 12, 1. 4. However, as built, the Green Building has a 17-foot
front yard setback, no side yard setback and is out of compliance with the building permit and
the County's zoning ordinance. Tr. p. 47, 11. 22-25. At the time Stejer's, Inc. constructed the
Green Building, the BCRC imposed a 25-foot front yard setback and a 5-foot rear yard setback
for non-residential storage structures. R. at 63. In the 1999 Building Location Permit and in a
2007 Building Location Permit, Stejer's, Inc. represented to the County that the Green Building
was located entirely within Tax Parcel 9, which was false. R. at 237.
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Despite permitting the Green Building as non-residential, soon after completion of the
structure, Stejer's, Inc. converted the Green Building to a residential dwelling without
authorization from the County or the Panhandle Health District. R. at 50, 223-24, 226; Tr. p. 34,

I. 23-p. 35, I. 2. In 2015, Stejer's, Inc. described the Green Building as a multifamily "duplex
with a total of 6 bedrooms." R. at 226. In connection with the Variances, Stejer's, Inc. has
proposed a lot line adjustment to place the Green Building entirely within Tax Parcel 9. R. at 63;
see also Site Plan.

3. Tax Parcel 10.
Tax Parcel 10 is 0.22 acres and was described and conveyed to Stejer's, Inc. in 1971, and
Stejer's, Inc. has owned this parcel ever since that conveyance. R. at 3, 17-20, 248. In addition to
a portion of the Green Building, Stejer's, Inc. constructed two structures on Tax Parcel 10: the
Beige Building and the Yellow Building.
In 1997, Stejer's, Inc. constructed the Beige Building, a 30'X40' two-story structure,
without any permits seventeen years after adoption of the County zoning ordinance. Tr. p. 50, 11.
15-21; R. at 71, 195,252. When Stejer's, Inc. first constructed the Beige Building, it was located
outside of Tax Parcel 10 and encroached on the Thistledo Lane private road easement. R. at 213.
Stejer's, Inc. confirmed this encroachment in a letter to Petitioner stating: "We [Stejer's, Inc.]
agree that the SW Comer of our new 30X40 foot garage is on the private road approximately 1
½ feet and then [sic] we need a 5-foot setback." R. at 213 (emphasis added). Thereafter, Stejer's,

Inc. moved the Beige Building 6 feet off the side yard boundary and 7 feet off the front yard
boundary in violation of the BCRC's 25-foot minimum front yard setback for non-residential
structures. R. at 47, 52; Tr. p. 51, 11. 3-24. Soon after completion of the Beige Building as a
"garage", Stejer's, Inc. converted the two-story structure into a three-bedroom residential
dwelling without any authorization from the County or the Panhandle Health District. R. at 223MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL REVIEW - 4
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24, 226-27; Tr. p. 34, I. 23-p. 35, I. 2. In 2015, the County notified Stejer's, Inc. that Tax Parcel
10 was in violation of the applicable setbacks. Tr. p. 51, 11. 10-13; R. at 252 ("Tax-IO already
had a zoning violation ZV-259-97 concerning building setback, stating clearly the front yard
setback is 25 feet.").
Stejer's, Inc. constructed the Yellow Building, a 20'X30' single story structure, and have
moved the Yellow Building to different locations on the property throughout the years, placing it
in its current location on Tax Parcel 10 in approximately 1997. R. at 71, 174, 195; Tr. p. 47, 11.
21-23. Since 1997, Stejer's, Inc. has variously described the Yellow Building as an office, a
bunkhouse, a 2-bedroom cabin, a shop, and a storage/shop. R. at 195. Stejer's, Inc. has a pending
Building Location Permit (BLP 2015-0507), which describes the Yellow Building as a "bunk
house". R. at 65.
4. Stejer's, Inc.'s sewage treatment violations.
On December 22, 2015, Panhandle Health Department sent a Notice of Violation to
Stejer's, Inc. for construction of residential homes on Tax Parcels 9 and 10 without obtaining
necessary septic permits and approvals. R. at 223-24. On February 5, 2016, Panhandle Health
Department and Stejer's, Inc. entered into a Consent Order. R. at 226-34. The Consent Order
provides: (1) the Yellow Building, a two-bedroom house, was built prior to septic requirements
and is grandfathered; (2) the Beige Building was built in 1998 as a garage, subsequently
converted to a three-bedroom house and connected to the existing septic system without permit
or approval; and (3) the Green Building, a six bedroom duplex, was constructed in 1999 and
connected to the existing septic system without permit or approval. R. at 226. Stejer's, Inc.'s
representative, Martin Taylor, confirmed all of the above information. R. at 226.
To bring Tax Parcels 9 and 10 into compliance with Panhandle Health Department's
requirements, Stejer' s, Inc. agreed to: (1) convert the residential Yellow Building from a
MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL REVIEW Hungate et al v. Bonner County
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bunkhouse to a storage building with a bathroom; (2) convert the Beige Building to a twobedroom dwelling with the third bedroom to become a weight room; and (3) convert the Green
Building from a six-bedroom duplex to a one-bedroom single-family residence. R. at 227.
Attached to the Consent Order are Stejer's, Inc.'s construction plans to implement these
corrective actions (R. at 230-34), which propose approximately 9,000 square feet of residential
space in three separate structures on the 0. 71 acre area owned by Stejer' s, Inc. R. at 194, 118.
5. The Variances.
Stejer's, Inc. sought the Variances to obtain legal authorization to convert the Beige
Building and Green Building to residential structures and to have its construction plans approved
by the County. R. at 58. As to the Green Building on Tax Parcel 9, Stejer's, Inc. sought: (1) a 6foot rear yard setback where 25 feet is required on the west side; and (2) a 17-foot front yard
setback were 25 feet is required. R. at 2. As to the Beige Building on Tax Parcel 10, Stejer's, Inc.
sought: (1) a 7-foot front yard setback where 25 feet is required. R. at 2. The following table
summarizes facts related to each structure on Tax Parcels 9 and 10.
Structure
Green
Building

Beige
Building

Yellow
Buildinu;

Location
Partially on Tax
Parcel 9 and
partially on Tax
Parcel 10
Tax Parcel 10

Tax Parcel 10

Actual Use
6-bedroom residential
duplex, built as "storage"
and converted without
permit
3-bedroom residential
dwelling, built as
"garage" and converted
without permit
2-bedroom residential
dwelling ("bunkhouse")

Permitted Use
Non-residential;
non-compliant
with permit

None obtained

Unknown

Variances Sou2:ht
6' rear setback where
25' required; 17' front
yard setback where
25' required
7' front yard setback
where 25' required

None

The County's staff recommended denial of the Variances, and the PZC denied the
Variances, because staff and the PZC concluded the need for the Variances was a result of
Stejer's, Inc.'s conduct in building without permits, willfully altering the location of permitted
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structures, and converting accessory structures to dwellings without permits. R. at 60-61, 63,
254.
Petitioner and County citizens argued for denial of the Variances due to: (1) increased
intensity of use and density beyond that contemplated in an R-5 zone (R. at 116); (2) increased
traffic volumes on Thistledo Lane used for vehicle and pedestrian access, and youth recreation
(R. at 116, 121, 174, 191); (3) excessive lot coverage and unsightly architecture out of character
with the surroundings (R. at 116, 118, 174); (4) reduced privacy (R. at 175, 191); (5) safety
concerns (R. at 191 ); (6) reduced property values (R. at 191 ); (7) reduced enjoyment of wildlife
and scenic views found on Priest Lake (R. at 121, 181, 182); and (8) impacts on adjacent
wetlands and the water quality of Priest Lake (R. at 121, 181, 191; Tr. p. 56, I. 24-p. 57, I. 8).
Ultimately, the Board approved the Variances, concluding, without support, that the
application met the standards in BCRC § 12-234.

II.

ISSUES ON REVIEW

A. Was the Decision made in violation of constitutional or statutory provisions?
B. Was the Decision made in excess of statutory authority?
C. Was the Decision not supported by substantial evidence on the record as a whole?
D. Was the Decision arbitrary, capricious, or an abuse of discretion?
E. Were Petitioner's substantial rights prejudiced by the improper Decision?
F. Is Petitioner entitled to attorney's fees and costs on appeal?

III.

APPLICABLE STANDARD

Idaho's Local Land Use Planning Act, LC. § 67-6501 et seq. ("LLUPA"), allows judicial
review of an approval or denial of a land use application for an affected person, as provided in
the Idaho Administrative Procedure Act, LC. § 67-5201 et seq. ("IDAPA"). In re Jerome Ctny.

Bd. of Comm 'rs, 153 Idaho 298, 307, 281 P.3d 1076, 1085 (2012). Where a board of county
commissioners makes a land use decision, it is treated as a "government agency under IDAPA".
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Id. On judicial review, the district court "shall not substitute its judgment for that of the agency

as to the weight of the evidence on questions of fact." I.C. § 67-5279(1). The district court,
however, "exercises free review over questions regarding whether the board has violated a
statutory provision, which is a matter of law." In re Jerome Ctny. Bd. of Comm 'rs, 153 Idaho at
308,281 P.3d at 1086. A board's action may be set aside where:
[A] party contesting the zoning board's decision demonstrates that (1) the board
erred in a manner specified in Idaho Code section 67-5279(3), and (2) the board's
action prejudiced its substantial rights. Id. Idaho Code section 67-5279(3)
provides that a board's decision will only be overturned where its findings,
inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions; (b) in
excess of the statutory authority of the agency; (c) made upon
unlawful procedure; (d) not supported by substantial evidence on
the record as a whole; or (e) arbitrary, capricious, or an abuse of
discretion.
917 Lusk, LLC v. City of Boise, 158 Idaho 12, 14, 343 P .3d 41, 43 (2015) (quoting I.C. § 67-

5279(3)).
IV.

ATTORNEY'S FEES

Petitioner seeks its attorney's fees and costs on judicial review pursuant to Idaho Code
§ 12-117 as further discussed in Section V.G infra.

V.

ARGUMENT

A. Introduction.

A variance is a limited land use planning tool created by the Legislature to allow, in
strictly-defined circumstances, an exception to the otherwise applicable dimensional
requirements in a zoning ordinance. Under LLUP A, building setbacks may be modified with a
variance only where there is "a showing of undue hardship because of characteristics of the
site and that the variance is not in conflict with the public interest." I.C. § 67-6516 (emphasis
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added); Wohrle v. Kootenai Cty., 147 Idaho 267, 274, 207 P.3d 998, 1005 (2009). A variance is
not a right or special privilege. LC. § 67-6516.
Additionally, under the County's zoning ordinance, created pursuant to the limited
authority granted to local governments by LLUP A, a variance may only be granted where the
applicant shows the special conditions requiring the variance "do not apply generally to other
properties in the same zone or vicinity" and "do not result from the actions of the applicant".
BCRC § 12-234.
Despite these express, narrow standards, the Board granted the Variances in violation of
applicable legal standards in LLUP A and the County zoning ordinance and in excess of the
Board's authority. The Board failed to make a finding or conclusion that Stejer's, Inc. met its
burden to show that site characteristics caused an undue hardship warranting the Variances.
Stejer's, Inc. 's argument to the Board that the substandard size and irregular shape of
Parcels 9 and 10 justified the Variances is contradicted by the Record. Undisputed facts in the
Record show it was not substandard size and irregular lot shape but, rather, Stejer's, Inc.'s
voluntary placement and erection of incompatible structures in violation of applicable permits
and ordinances that caused the need for the Variances. Had Stejer's, Inc. sought and complied
with required permits in conformance with the County zoning ordinance before construction and
had Stejer' s, Inc. constructed the appropriate number and size of structures for the parcels at
issue, the Variances would not be needed. As County staff noted and the Board repeated in the
Decision: "If the structure had been permitted correctly in the 1990s, the issue of tight building
envelope would have been mitigated by proper building design." R. at 249.
In any event, substandard lot conditions cannot support a variance in this case because
other properties in the area are also substandard. A variance may only be granted where the
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applicant shows the special conditions requiring the variance "do not apply generally to other
properties in the same zone or vicinity". BCRC § 12-234. The Decision itself concludes as
"Conclusion 1" that conditions apply to the property that do apply generally to other properties
in the same zone or vicinity. R. at 247. And, the Board's Conclusion 1 is consistent with
testimony in the Record that surrounding properties are also substandard lots and yet still meet
zoning standards. R. at 183 ("All of the other homes in this area are on small lots but were all
built meeting land use requirements."); Tr. p. 56, 11. 3--4 ("Many property owners in our area are
in small lots.").
The Decision also violates LLUPA as a matter oflaw because it fails to state the Board's
reasoning and rationale in granting the Variances as required by Idaho Code§ 67-6535(2) . This
is unsurprising given the Board's rationale for approval of the Variances is inconsistent with the
express legal standards for a variance and is unsupported by evidence in the record.
At the hearing, the Board's explanation for granting the Variances reveals the Board's
rationale and ultimate Decision was based on inapplicable and improper standards, such as the
Board's concern with the pre-existence of the buildings (Tr. p. 77, 11. 8-10) and the economic
hardship on the applicant to have to move them (Tr. p. 73, 1. 24-p. 74, 1. 4), or the Board's efforts
to dismiss Stejer's, Inc.'s undisputed misconduct as the "sins of the father" (Tr. p. 73, 11. 8-11), a
"neighborhood squabble" (Tr. p. 75, 11. 1-2), or due to lack of enforcement by the County (Tr. p.
74, 11. 8-10). These arguments and justifications do not comply with applicable standards for
granting a variance set forth in LLUP A and the County zoning ordinance; therefore, the Decision
is arbitrary, capricious or an abuse of discretion.
The Board's improper Decision has prejudiced Petitioner by depriving Petitioner of the
protections attendant to building setbacks such as quiet enjoyment and safety, by reducing the
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value of Petitioner's property, and by allowing increased density, which impacts the views,
wildlife, and water quality that are integral to Petitioner's enjoyment of Petitioner's property and
the value of Petitioner's property. For these reasons, the Decision must be set aside under Idaho
Code§ 67-5279(3) and (4).
B. The Decision violates applicable statutory provisions and exceeds the Board's
statutory authority.
1. The Decision does not comply with I.C. § 67-6516 because it fails to establish

that Stejer's, Inc. made the requisite showing to meet LLUPA's variance
standards in I.C. § 67-6516.
Section 67-6516 of LLUP A sets forth the statewide standard for variances. A variance is
a modification of bulk and placement requirements of the zoning ordinance. I.C. § 67-6516. "A
variance shall not be considered a right or privilege, but may be granted only upon a showing of
undue hardship because of characteristics of the site and that the variance is not in conflict with

the public interest." Id. (emphasis added). It is the applicant's burden to prove: (1) an undue
hardship because of characteristics of the site; and (2) that granting the variance is not in conflict
with the public interest. Wohrle, 147 Idaho at 274, 207 P.3d at 1005.
The Decision only mentions Idaho Code § 67-6516 in passing. R. at 246. The Decision
makes no conclusion of law or finding of fact that Stejer's, Inc. has shown "undue hardship
because of characteristics of the site". R. at 246-53 (see R. at 247 for Conclusions and R. at 25152 for Findings). Therefore, the Decision violates Idaho Code§ 67-6516 as a matter of law and
exceeds the Board's statutory authority because it fails to establish that Stejer's, Inc. made the
requisite showing to meet LLUP A's statewide variance standards. "LLUPA provides both
mandatory [] and exclusive [] procedures for the implementation of planning and zoning."
Sprenger, Grubb &Assocs., Inc. v. City of Hailey, 133 Idaho 320,321,986 P.2d 343,344 (1999)
(internal citations omitted).
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2. The Decision violates BCRC § 12-234 and exceeds the Board's authority because
the Decision fails to establish that Stejer's, Inc. made the requisite showing to
meet the standards in BCRC § 12-234(A) and the Board's Conclusion 1
contradicts the standards in BCRC § 12-234(A).
Local zoning boards must implement a variance standard, per Section 67-6503 of
LLUPA, and that standard cannot conflict with Section 67-6516. Idaho Const. Art, 12, § 2; see

also Sprenger, Grubb & Assocs., Inc., 133 Idaho at 321, 986 P .2d at 344 ("LLUP A provides both
mandatory [] and exclusive [] procedures for the implementation of planning and zoning."
(internal citations omitted)).
The County has adopted variance standards in BCRC § 12-234, which requires a variance
applicant to present "adequate evidence showing that":
A. Conditions apply to the property that do not apply generally to other
properties in the same zone or vicinity, which conditions are a result of lot
size, shape, topography, or other circumstances over which the applicant
has no control.
B. Special conditions and circumstances do not result from the actions of

the applicant.
C. The granting of the variance is not in conflict with the public interest in that
it will not be detrimental to the public health, safety, or welfare, or
materially injurious to properties or improvements in the vicinity of the
subject parcel or lot.
BCRC § 12-234 (emphasis added). These standards are conjunctive; unless each standard is met
and supported by adequate evidence, the County cannot approve a variance.
Under BCRC § 12-234(A), the Board cannot approve a variance unless the applicant
presents "adequate evidence showing that ... Conditions apply to the property that do not apply

generally to other properties in the same zone or vicinity, which conditions are a result of lot
size, shape, topography, or other circumstances over which the applicant has no control."
(Emphasis added.)
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The Board did not make any conclusion of law or finding of fact that Stejer's, Inc. made
the requisite showing to meet this standard. R. at 246-53 (see R. 247 for Conclusions and R.
251- 52 for Findings). In fact, the Board's Conclusion 1 states the opposite:
Conclusion 1
Conditions apply to the property that do apply generally to other properties in
the same zone or vicinity, which conditions are a result of the lot size, shape,
topography, or other circumstances over which the applicant has no control.
R. at 247 (emphasis in original). The Board's Conclusion 1 is consistent with testimony in the
Record that surrounding properties are also substandard lots and yet still meet zoning standards.
R. at 183 ("All of the other homes in this area are on small lots but were all built meeting land
use requirements."); see also R. at 34 (Radius Map). County staff also stated, and the Decision
repeats: "Virtually all parcels in the surrounding area are subzoning standard minimum." R. at
60, 248. 3 Applicant, for their part, did not present evidence to make the requisite showing.
Based on the Decision's Conclusion 1, which contradicts the required standard in 12234(A), it is improper for the Board to approve the Variances. In doing so, the Decision violates
the plain language of the County ordinance and the Board is acting in excess of its authority.
3. The Decision does not comply with I.C. § 67-6516 because the hardship alleged
by Stejer's, Inc. is not "because of the characteristics of the site"; therefore a
variance is improper as a matter of law and cannot be granted.

In addition to the Decision violating Idaho Code § 67-6516 by failing to make the
requisite findings, the Decision also violates Idaho Code§ 67-6516 because Stejer's, Inc. has not
suffered an undue hardship because of the characteristics of the site. The alleged hardship
3
Although County staff recognized that "Virtually all parcels in the surrounding area are subzoning standard
minimum", staff still somehow concluded the property met the Variance standard in Section 12-234(A) due to its
small size and a wetland along its western border. R. at 60. This reasoning is flawed because the applicant argued no
wetland is present in the building envelopes of the property (R. at 11) and because the wetland in that location
suggests the Green Building should meet or exceed the setback from the western property line, not encroach closer
to it as requested in the Variances . .lfthe wetland were in the middle of the property, then this could be a physical
justification for encroaching closer to the boundary and in distinguishing the property from others in the vicinity, but
that is not the case here. In any event, the Board's Conclusion 1 is that the property is similar to others in the
vicinity, consistent with other testimony.
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suffered by Stejer's, Inc. is a result of the willful and deliberate placement of the Green Building
and the Beige Building in violation of applicable permits and ordinances and the unpermitted
conversion of structures from non-residential to residential uses. Accordingly, as a matter of law,
the Variances cannot be granted.
As discussed above, a variance may only be granted under Idaho law where the applicant
makes "a showing of undue hardship because of characteristics of the site ... " I.C. § 67-6516
(emphasis added). Stejer's, Inc. did not make this showing. Stejer's, Inc. did not demonstrate any
physical impediments to compliance with setbacks, had the structures been properly permitted
and designed. The property is flat with no physical impediments requiring the structures to
encroach into the setbacks. R. at 194.
Stejer' s, Inc.' s application for Variances alleged an undue hardship because of the
"irregular parcel shapes" of Tax Parcels 9 and 10. R. at 3. Even assuming for argument's sake
that irregular lot shape is a site characteristic potentially warranting a variance under Idaho Code
§ 67-6516, irregular lot shape is not the cause of Stejer's, Inc.'s need for the Variances. Rather,
the need for the requested Variances arises from: (1) Stejer's, Inc.'s willful and deliberate
placement of the Green Building and Beige Building within the County's minimum nonresidential front yard setbacks; (2) Stejer' s, Inc.' s voluntary election to construct multiple large
rectangular structures on smaller non-rectangular lots; and (3) Stejer's, Inc.'s voluntary election
to unlawfully convert the Green Building from non-residential use to residential use, which
requires increased minimum setbacks.
a. Stejer's. Inc. willfully and deliberately located the Green Building and the
Beige Building within the County's non-residential minimum setbacks.
causing the need for the Variances.
In 1999, Stejer's, Inc. submitted an application for a permit to construct the Green
Building. R. at 195, 236. The application stated the structure would be non-residential and
MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL REVIEW Hungate et al v. Bonner County

14

SUPREME COURT DOCKET #46114-2018

Page 90 of 222

located entirely on Tax Parcel 9. R. at 195, 236. The County's zoning ordinance, at the time of
application and still today, requires a 5-foot rear yard setback and a 25-front yard setback for
non-residential structures. R. at 63. The County approved Stejer' s, Inc.' s permit application for
the Green Building, but Stejer's, Inc. did not construct it in conformance with the submitted and
approved plans. R. at 249. Instead, Stejer's, Inc. built the Green Building with a non-conforming
17-foot front yard setback and no side yard as the structure overlaps onto Tax Parcel 10. R. at 63,
249.
With the Variances, Stejer's, Inc. asks for a reduced front yard setback for the Green
Building-17 feet where 25 feet is required-to correct a zoning violation Stejer' s, Inc. created on
Tax Parcel 9. R. at 249. Stejer's, Inc. did not show any physical characteristics on Tax Parcel 9
that forced Stejer's, Inc. to construct the Green Building within the applicable setbacks. Instead,
Stejer's, Inc.'s willful placement of the Green Building within the setback area caused the
alleged hardship. At the public hearing before the Board, County staff summarized Stejer's,
Inc.'s conduct in creating the need for a front yard variance on Tax Parcel 9, stating:
[T]he structures on Tax 9 were permitted to having [sic] a 25-foot front yard
setback, permitted in 1999. And having that (indiscernible) setback, now the
applicant seeks a variance for 17 feet on the front yard. Therefore the applicant
improperly built the structure according to the original building location permit
. . . . The structure size and placement was done by the applicant resulting in the
current hardship.
Tr. p. 11, I. 23-p. 12, I. 11 (emphasis added).
Similarly, Stejer's, Inc. constructed the Beige Building within the applicable front yard
setback. R. at 249. But, unlike the Green Building where Stejer's, Inc. obtained a permit but
failed to comply with it, Stejer's, Inc. constructed the Beige Building without any permits or
authorizations from the County in violation of the zoning ordinance. R. at 252. When Stejer's,
Inc. first erected the Beige Building, it encroached on Thistledo Lane. R. at 213. Petitioner
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alerted Stejer's, Inc. to the encroachment and Stejer's, Inc. relocated the Beige Building to be 7
feet off the front yard boundary where 25 feet was required. R. at 63, 213. Stejer's, Inc. did not
show any physical characteristics on Tax Parcel 10 that forced Steger's, Inc. to construct the
Beige Building within the applicable setbacks. With the Variances, Stejer's, Inc. now seeks relief
from the zoning violation it created on Tax Parcel 10 by constructing the Beige Building within
the front yard setbacks and without any permits.
In sum, "site characteristics" did not cause the present hardship for the two front yard
setbacks Stejer's, Inc. requests. Two out of the three setback reductions requested by Stejer's,
Inc. are due to Stejer's, Inc.'s own willful and deliberate conduct of erecting the Green Building
and the Beige Building inside the applicable front yard setbacks in violation of the County
ordinance and approved plans. Because the hardship was not caused by "site characteristics", a
variance cannot be granted under Idaho Code§ 67-6516.
b. Stejer' s, Inc. elected to build structures not suited to the property.
The Site Plan (supra p. 2) shows that Tax Parcel 9 and Tax Parcel 10 are not rectangular
lots. Nonetheless, Stejer's, Inc. elected to construct large rectangular structures on each parcel.
The Green Building, straddling Tax Parcel 9 and Tax Parcel 10, is 35'X75 and the Beige
Building on Tax Parcel 10 is 30'X40. R. at 195. As staff noted, and the Board repeated in the
Decision: "If [the Beige Building] had been permitted correctly in the 1990s, the issue of tight
building envelope would have been mitigated by proper building design." R. at 249.
The same is true with respect to the Green Building on Tax Parcel 9. Nothing in the
record supports a conclusion that no building could be constructed on Tax Parcel 9; rather than
designing a smaller I-bedroom home on the site (which is the maximum number of bedrooms
allowed by the Consent Order with Panhandle Health District), Stejer's, Inc. constructed a large
6-bedroom duplex on the small lot. Stejer' s, Inc. is not entitled to a variance to force an
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unauthorized and larger, ill-designed building onto a smaller lot. "A vanance shall not be
considered a right or privilege .... " LC.§ 67-6516.
Stejer's, Inc. 'selection to forego permitting and to design large rectangular structures illsuited to the site have caused the need for the Variances, not irregularly shaped lots. Poor
building design and placement, and failure to mitigate tight building envelopes, are not "site
characteristics". Because the alleged hardship was not caused by "site characteristics", a variance
may not be granted under Idaho Code§ 67-6516.
c. Stejer's, Inc.'s unauthorized conversion of the Green Building from a nonresidential use to a residential use is not a "site characteristic" warranting a
vanance.
Without permits or authorization, Stejer' s, Inc. converted the Green Building, approved
as a non-residential structure, to a high-intensity residential use-a six-bedroom duplex. R. at 225.
Under the County's zoning ordinance, structures used as a residence have increased rear yard
setbacks, 25 feet versus 5 feet required for non-residential. R. at 249. Accordingly, due to
Stejer' s, Inc.' s unauthorized conversion of the Green Building, it now seeks a rear yard variance
on the west side of the Green Building for 6 feet where 25 is required. Stejer' s, Inc.' s voluntary
election to change the use of the Green Building is not a "site characteristic" warranting a
variance under Idaho Code§ 67-6516.
The case of Evans v. Zoning Hearing Bd. of Borough of Spring City, 732 A.2d 686 (Pa.
Commw. Ct. 1999) is on point. There, the land owner, the Evans, applied for a building permit
"to construct a detached 40' x 24' x 15' accessory building to be used for parking and storage ... "
Id. at 688. "The accessory building proposed in the application complied with all the zoning
requirements, including the 5-foot minimum building setback applicable ... "Id. "The Evans then
changed the construction plan and added a three-bedroom apartment above the accessory
building without obtaining a proper permit ... "Id. at 689. The zoning authority issued a notice of
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violation. Id. In an effort to bring the structure into compliance, Evans sought a rear yard setback
variance required due to the unauthorized change in use to residential. Id. The applicable
variance provision required Evans to prove "unnecessary hardship resulting from the unique
physical circumstances or conditions of the property" and that "the alleged hardship is not self-

inflicted". Id. at 690 (emphasis added). The Evans Court concluded that: "any hardship asserted
by the Evans was self-inflicted when they deviated from the building permit and added the
apartment to the accessory building." Id. at 691.
Like the applicant in Evans, Stejer's, Inc. created the alleged hardship requiring a rear
yard setback variance for the Green Building. Also, like Evans, a variance is not warranted here
because it is Stejer' s, Inc.' s unauthorized residential use of the Green Building and not any
special conditions of the property or site characteristics that have created the alleged hardship.
Accordingly, a variance under Idaho Code § 67-6516 cannot be granted to reduce the standard
rear yard setback for the Green Building.
d. The pre-existence of the illegally built and improperly-sited structures is not a
site characteristic warranting a variance.
The fact that Stejer's, Inc. already built the structures (illegally) cannot justify the
Board's Decision to grant the Variances. Neither Idaho Code § 67-6516 nor BCRC § 12-234
include such a factor in the legal standards that could support a variance. To the contrary, Section
67-6516 is clear that only site characteristics may be considered. And, under BCRC § 12-234,
the pre-existence of the improper! y-sited structures is the very reason why the Variances cannot
be granted here: because the applicant's actions to place the structures in the setbacks, in
violation of the ordinance, caused the need for the Variances. See Wohrle, 147 Idaho at 275, 207
P.3d at 1006 (where the Idaho Supreme Court affirmed Kootenai County Board of
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Commissioners' denial of variance applications for existing lakeside decks illegally constructed
within applicable setbacks because the structures were in conflict with the public interest).
Even if Stejer's, Inc. had properly sought the Variances in advance of any construction,
the requested Variances for the Green Building and the Beige Building would not meet the legal
standards because Stejer's, Inc. could not show that site characteristics require placing the
structures in the setbacks. Maximizing density with additional and larger structures is not a
hardship attributable to site characteristics. Specifically, Applicant's desire to build the
rectangular Green Building large enough to accommodate a 6-bedroom duplex is not a site
characteristic that can support a variance, whether or not it has been constructed yet. Similarly,
Applicant's desire to place more than one structure on Parcel 10, forcing the Beige Building to
be closer to the property boundary, and to Petitioner's property, is not a site characteristic that
can support a variance. The larger and numerous structures on Stejer's, Inc.'s property crowd the
site, block Petitioner's views of open space and wildlife, and cause Stejer's, Inc. to increase the
number of residents using the property, which impacts traffic and water quality. R. at 116, 121,
181, 191; Tr. p. 65, 1. 24-p. 57, 1. 8.

4. The Decision fails to comply with Idaho Code § 67-6535 because the Decision
lacks a reasoned statement and rationale for the Decision.
LLUP A requires that the grant or denial of a variance meet the standards in Idaho Code §
67-6535(2), which requires a decision to be in writing and:
accompanied by a reasoned statement that explains the criteria and standards
considered relevant, states the relevant contested facts relied upon, and explains
the rationale for the decision based on the applicable provisions of the
comprehensive plan, relevant ordinance and statutory provisions, pertinent
constitutional principles and factual information contained in the record.
LC. § 67-6535(2) (emphasis added). The Decision does not meet these statutory requirements.

MEMORANDUM IN SUPPORT OF PETITION FOR JUDICIAL REVIEW Hungate et al v. Bonner County

19

SUPREME COURT DOCKET #46114-2018

Page 95 of 222

The Decision does not include a "reasoned statement that explains the criteria and
standards considered relevant" by the Board. As previously discussed, the Decision does not
include any discussion of LLUP A's variance standards, set forth in Idaho Code § 67-6516, much
less a reasoned statement explaining how these standards are met based on factual information in
the record. As to BCRC § 12-234, the Decision recites the County's variance standards, but it
does not provide any statement of reasoning or rationale for concluding these standards are met
based on factual information in the record. The Decision does not include any analysis of the
comprehensive plan.
In place of a statement of reasoning, the Decision merely quotes the competing positions
of the applicant versus the County staff. The Decision does not explain which position is correct
or why, or try to reconcile the opposing statements in any way. In fact, by including the staffs
analysis without qualification, a significant portion of the Decision contradicts the conclusions.
For instance, as support for Conclusion 2, in which the Board concludes "Special conditions and
circumstances do not result from the actions of the applicant", the Decision states the following:
On Tax-IO the storage building is seeking a variance for a 7 foot front yard
setback, which would then allow for a change of use permit to be filed, converting
to a single family dwelling. If this structure had been permitted correctly in the
1990's, the issue of tight building envelope would have been mitigated by proper
building design. Therefore, conditions and circumstances DO result from the
applicant, this aspect does not comply with standard B.
On Tax-9 the storage/garage structure was permitted for its intended use in 1999
... which allowed for reduced rear yard setbacks due to its use. This structure is
seeking a variance for a 6ft rear setback where 25ft is required in order to convert
into a single family dwelling (it's current unpermitted use) .... This structure is
also seeking a variance for a 17 foot front yard setback where 25 is required, this
structure was permitted in 1999 having a 25ft front yard setback ... therefore
applicant improperly built the structure according to the original building
location permit . . .. The structural size, and placement was done by the
applicant, resulting in the current "hardship", standard B does not apply.
R. at 249 (emphasis added).
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In sum, the Decision fails to state the Board's reasoning and rationale in granting the
Variances as required by Idaho Code§ 67-6535(2).
C. The Decision's conclusion that Stejer's, Inc.'s actions did not cause the need for the
Variances, as required by BCRC § 12-234(B), is not supported by substantial
evidence in the record as a whole.

There is not substantial evidence in the record to support the Board's Conclusion 2 in the
Decision (R. at 249)-that special conditions and circumstances do not result from the actions of
the applicant. Accordingly, the Decision is in error and must be set aside.
Uncontested facts in the record establish that Stejer's, Inc.: (1) unlawfully constructed the
Green Building and the Beige Building without regard to applicable minimum front setbacks (R.
at 50, 249); (2) constructed the Beige Building without any approved plans or permits (R. at
252); (3) failed to construct the Green Building as approved (Tr. p. 47, 11. 22-25); (4) selected
building designs ill-suited to the property (R. at 249); (5) failed to mitigate tight building
envelopes through planning and collaboration with the County (R. at 49-50, 249); and (6)
unlawfully converted the use of the Green Building, approved as nonresidential, to a highintensity multifamily residential use (R. at 226). These actions by Stejer' s, Inc. are the cause for
the Variances at issue and none of these are "characteristics of the site".
D. The Decision is arbitrary, capricious, or an abuse of discretion.

The Decision must be set aside if it is "arbitrary, capricious, or an abuse of discretion."
Lane Ranch P'ship v. City of Sun Valley, 145 Idaho 87, 89, 175 P.3d 776, 778 (2007) (quoting

I.C. § 67-5279(3)). "[A]ctions are considered arbitrary and capricious if made without a rational
basis, or in disregard of the facts and circumstances, or without adequate determining
principles." Id. at 91, 175 P.3d at 780 (citing Enterprise, Inc. v. Nampa City, 96 Idaho 734, 739,
536 P.2d 729, 734 (1975)).
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1. The Board's approval of the Variances was arbitrary, capricious, and an abuse

of discretion because Stejer's, Inc. owned Tax Parcels 9 and 10 in the 1990s and
was responsible for creating the special conditions on the property.
Although the Board acknowledged there were "major issues" with Stejer' s, Inc.' s
conduct in erecting the structures on the property (Tr. p. 75, 11. 12-14), the Board still concluded
that the applicant, Stejer' s, Inc., was not the cause of the circumstances requiring the Variances.
This conclusion was arbitrary, capricious, and an abuse of discretion.
Stejer's, Inc.'s counsel urged the Board to consider that the non-compliance of the
property was a result of the "sins of the father" that should not be passed on or attributed to
Stejer's, Inc.'s current officers and/or shareholders. Tr. p. 27, 1. 24-p. 28, 1. 4. The Board clung
to this "sins of the father" theory. In deliberation, the Board stated: "Commissioner McDonald:
.... I think the sins of the past argument applies." Tr. p. 73, 11. 8-9. Commissioner Bailey also
concluded that "the sins of the fathers" caused the non-compliance and should not be attributed
to Stejer's, Inc.'s current officers and/or shareholders. Tr. p. 75, 1. 22-p. 76, 1. 3.
The applicant for the Variances, Stejer' s, Inc., has owned Parcel 9 since 1967 and Parcel
10 since 1971. Stejer' s, Inc. built structures on the property in the late 1990s without permits,
without conforming to permits, and unlawfully converted non-residential structures to residential
structures without permits. R. at 174. All of Stejer's, Inc.'s conduct took place in the last 20
years in derogation oflaws that have been applicable to the property since 1980 when the County
implemented its zoning ordinance. There is no "father" in this case. The owner of the property is
the same today as it was in the late 1990s when Stejer' s, Inc. began developing the property in
violation of applicable laws.
In any event, even if Stejer's, Inc. had a predecessor in interest who caused the alleged
hardships, neither Idaho Code § 67-6516 nor BCRC § 12-234 provide legal authority to use a
variance to cure a hardship caused by a predecessor in interest.
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In order to be entitled to a variance, the hardship complained of must arise
through circumstances or conditions uniquely affecting the property. If the
conditions affecting the property have been caused or created by the property
owner or his predecessor in title, the essential basis of a variance, that the
hardship be caused solely through the manner of operation of the ordinance upon
the particular property, is lacking. In such a case, a variance should not be
granted because the hardship will be regarded as having been self-created thus
barring relief.

Variances generally will not be granted when courts determine that the
hardship was created by an affirmative act by the owner or his
predecessor. Purchase with knowledge of existing facts and circumstances that
make development impracticable may constitute self-created hardship sufficient
to deny a variance. Illegal actions taken by an owner may also constitute selfcreated hardship, as may violations of conditions in a permit.
3 Rathkopfs The Law of Zoning and Planning§ 58:21 (4th ed.) (emphasis added).
By using the "sins of the father" as a justification to ignore the uncontroverted facts that
Stejer's, Inc. caused the alleged hardship on the property, the Board granted the Variances
without adequate determining principles and without a basis in law or fact. Stejer' s, Inc. did
build the Green Building and the Beige Building inside the minimum front yard setback causing
the need for the front yard setback Variances. Stejer' s, Inc. did unlawfully convert the Green
Building from a nonresidential use to a residential use causing the need for the rear yard setback
Variance. Even if Stejer's, Inc. had a predecessor in interest who caused the alleged hardships,
which it does not, Stejer's, Inc. would still not qualify for a variance. Accordingly, the Decision
of the Board is arbitrary, capricious, or an abuse of discretion.

2. The Board's approval of the Variance was arbitrary, capricious, and an abuse of
discretion because it ignored overwhelming evidence that Stejer's, Inc. caused
the special conditions on the property.
Under BCRC § 12-234, the Board "must find adequate evidence that: ... special
conditions and circumstances do not result from the actions of the applicant." (Emphasis added.)
County staff provided a detailed and well-reasoned discussion of why and how Stejer's, Inc.'s
conduct created conditions on the property that caused the need for a variance. R. at 56-66.
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Likewise, Petitioner's counsel provided testimony at the Board's hearing and a detailed written
account supported by uncontroverted evidence that Stejer' s, Inc.' s conduct created conditions on
the property that led to the need for a variance. See generally Tr. p. 45, 1. 24-p. 54, 1. 23; R. at
193-244.
The Board recognized that there were "major issues" (Tr. p. 75, 11. 12-14) with Stejer's,
Inc.' s development of the property and that some of the building in the past was not right (Tr. p.
71, 11. 22-24). Nonetheless, the Board granted the Variance, disregarding the evidence before it
and disregarding the conclusions that the Board drew from the evidence. Put simply, the Board
disregarded the overwhelming evidence that the requirements of BCRC § 12-234 were not
satisfied and granted the Variance anyway. The Board's disregard for the overwhelming
evidence renders the Decision arbitrary, capricious, or an abuse of discretion.
3. The Board's approval of the Variance was arbitrary, capricious, or an abuse of
discretion because the Board applied irrelevant standards to grant the Variance.
The Commissioners' comments during the Board's hearing reveal that the Board
considered and relied on irrelevant standards in granting the Variance. Specifically, the
Commissioners overlooked unsatisfied mandatory criteria from Idaho Code § 67-6516 and
focused on their irrelevant personal concern that they did not want to make Stejer' s, Inc. relocate
the Green Building and Beige Building to conform with the County's zoning ordinance. Having
to relocate a structure built in violation of a zoning ordinance is not a hardship that justifies
granting a variance.
Evans is on point once again. After concluding that the applicant's alleged hardship was

self-created the court went on to state: "Further, the fact that the Evans spent $20,000 for the
construction does not justify a grant of variance. It is well established that economic hardship is
insufficient to establish unnecessary hardship." Evans, 732 A.2d at 691 (citation omitted); see
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also Ciampa v. Hudson, 158 A.D.2d 925, 551 N.Y.S.2d 89, 90 (1990) ("the hardship and
expense involved in relocating the completed barn do not entitle petitioners to a variance.").
Idaho also recognized this principle in City of Burley v. Mccaslin Lumber Co., where the court
concluded financial loss cannot justify a variance because economic concerns potentially apply
to all properties everywhere. 107 Idaho 906,910,693 P.2d 1108, 1112 (Ct. App. 1984).
The following excerpts from the Board's public hearing demonstrate the Board's reliance
on irrelevant standards.
COMMISSIONER CONNOLLY: ... I think it would be kind of ridiculous,
being the situation that it is. It seems rather ridiculous to go through all this
to try to come into compliance to do the exact same thing with just one little
eight foot - we're talking about an eight foot variance and an 18-foot
variance. It seems like, to me, that - I mean, although I don't agree that
some of the things that have gone on in the past were right, I have a hard
time believing that this is going to make it better by moving it 18 feet or
eight feet, or cutting that portion of the building off to try to rectify the
situation.
Tr. p. 71, 1. 15-p. 72, 1. 3 (emphasis added). 4
COMMISSIONER MCDONALD: . . . Yeah. They've been there for 20
years. I'm not a big fan offorcing people to move buildings. I built a house
in 1998 .... I had to come down and get my building site location and I was
really pissed off you took so long processing it. But anyway ...
Tr. p. 73, 1. 24-p. 74, 1. 4 (emphasis added).
COMMISSIONER MCDONALD: Yeah, I just think that the potential
remedy would be more damaging than the way it sits now.
COMMISSIONER BAILEY: Yeah.
Tr. p. 76, 11. 9-11.
The Commissioners considered and relied on their personal desires not to have Stejer's,
Inc. relocate or modify the Green Building and the Beige Building in order to bring the property
into conformance with the County's zoning ordinance. However, an economic hardship is not a
The Variance sought and granted by the Decision included three separate setback variances, none of which were
for 8 or 18 feet.

4
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legitimate basis to grant the Variance. Evans, 732 A.2d at 691. Further, "[a] variance shall not be
considered a right or privilege .... " LC. § 67-6516. Because the Board relied on irrelevant criteria
in granting the Variance-economic hardship to Stejer's, Inc.-the Decision is arbitrary,
capricious, or an abuse of discretion.
4. The Board's approval of the Variance was arbitrary, capricious, or an abuse of
discretion because the Board considered and relied on irrelevant personal
statements offered by Stejer's, Inc. in support of the Variances.
The Board entertained and relied on irrelevant and inflammatory statements from
Stejer's, Inc. that Petitioner opposed the Variances merely because of personal animosity
between Stejer's, Inc. and Petitioner. The Board's reliance on such irrelevant statements not only
rendered the Decision arbitrary, capricious, or an abuse of discretion but in doing so the Board
violated the BCRC, which instructs the Board not to "entertain irrelevant statements" or
"statements that are inflammatory, personally attacking or derogatory toward any member of the
public ... " BCRC § 12-267(A)(6).
At the hearing, Stejer' s, Inc. offered testimony casting Petitioner's opposition to the
Variances as a dispute between neighbors motivated by long-standing animosity. For instance,
Stejer's, Inc.'s attorney, John Finney, stated:
The neighbors' [Petitioner's] concerns seem to stem from just a long-running
history between the neighbors. You know, rightfully or wrongfully, the, you
know, neighbors have disputes. And some things rise to the level of court action,
some things are grudges, some things are -- you still are cordial, have coffee. Who
knows to what degree this is exactly, but that does appear to be the source of
objections to these six structures that have been there for a long period of time.
Those -- that discord or that conflict is not a standard for denial in the county
ordinance; it's not a standard for denial in the legislative provision.
Tr. p. 29, 11. 9-21 (emphasis added).
Similarly, Mr. Stuart Stejer read into the record a letter from Ms. Alexis Olgard
requesting that the Board grant the Variances. Ms. Olgard's letter stated, "The Hungates have
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held a grudge for nearly 60 years when the property was sold to my grandfather, Richard Stejer,
instead of the Hungates. And since, they have continued to make complaints through the years."
Tr. p. 39, I. 24-p. 25, I. 3. Petitioner, however, offered evidence and testimony that Petitioner and
Stejer's, Inc. have enjoyed a positive neighborly relationship over the years. See e.g. Tr. p. 55, 11.
4-8; R. at 181 ("Socially, we have always been mutually supportive and have gotten along
well"). Furthermore, it was not only Petitioner who opposed the Variance before the Board. See
R. at 118, 121, 175, 191 (collecting written comments from nearby residents opposing the
Variances).
In granting the Variances, the Board ignored the applicable standards-hardship resulting
from site characteristics-and granted the Variance because it viewed Petitioner's opposition as
vindictive and merely a neighborhood dispute. For instance, Commissioner McDonald stated,
"I'm not sure what the--I'll use some frank language--pissing match is between the neighbors,
but it became obvious to me that there is one, regardless of testimony to the contrary. I would--!
would go ahead and approve this." Tr. p. 74, 11. 14-19. Commissioner Connolly concurred with
Commissioner McDonald stating: "I think I agree with that this, to me, seems more like a
neighborhood squabble, and it could have been solved through the neighbors working together to
try to actually accommodate and work with the--the applicants to try to make this happen."
This is not a neighborhood dispute and Petitioner cannot "work with" Stejer's, Inc. to
cure its violations of the zoning ordinance. This is a proceeding to determine whether Stejer's,
Inc. has satisfied the applicable legislative criteria to be granted a variance, which it has not.
History between neighbors is not relevant. The Commissioners' statements, however, indicate
that they considered and weighed the feuding neighbor narrative offered by Stejer's, Inc. to grant
the Variances. This renders the Decision arbitrary, capricious or an abuse of discretion because
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neighbor interactions, whether positive or negative, are not a basis to grant a variance. Just as
Mr. Finney indicated at the hearing, discord is not a basis for denial, nor is it a basis for granting
a variance. Because the Board considered and weighed irrelevant facts the Decision must be set
aside as arbitrary, capricious or an abuse of discretion.
E. The Board's Decision prejudices substantial rights of Petitioner.

The Decision prejudices substantial rights of Petitioner by reducing the value of
Petitioner's land and interfering with Petitioner's use and ownership of its land. In particular, the
Decision deprives Petitioner of the protections and benefits arising from minimum lot setbacks.
Lot setbacks are for the direct benefit of adjacent landowners such as Petitioner.
Restrictions on land development controlling building setback lines and requiring
minimum front, side, or rear yard areas that must be kept free from structural
development have long been recognized by courts as being reasonably related to
promotion of the public welfare. Front yards, rear yards, and side yards provide
light, air, and privacy. They afford room for lawns and trees, keep residences
further away from street traffic, noise, dust, and neighbors, provide space for
recreation and relaxation, and add to the attractiveness and comfort of a
residential district.
3 Rathkopf's The Law of Zoning and Planning§ 53:2 (4th ed.) (emphasis added).
The U.S. Supreme Court has recognized that zoning setbacks, and front yard setbacks in
particular:
[A]fford room for lawns and trees, keep the dwellings farther from the dust, noise,
and fumes of the street, add to the attractiveness and comfort of a residential
district, create a better home environment, and, by securing a greater distance
between houses on opposite sides of the street, reduce the fire hazard; that the
projection of a building beyond the front line of the adjacent dwellings cuts off
light and air from them, and, by interfering with the view of street comers,
constitutes a danger in the operation of automobiles.
Gorieb v. Fox, 274 U.S. 603,609 (1927).
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By requiring increased setbacks for residential uses versus non-residential use, the
County's own zoning ordinance recognizes the greater intensity and impact of residential uses on
neighboring properties and the value in creating more distance between residential uses.
The Board's Decision deprives Petitioner of the benefits attendant to zoning setbacks,
thereby substantially prejudicing Petitioner. Petitioner and the public raised these issues with the
Board in written comments and testimony at the public hearing. Petitioner and the public
presented evidence that the Variance would inhibit views, increase noise, and deprive Petitioner
of privacy and light and the enjoyment of being in an idyllic rural setting. See supra
Section I.C.5. Evidence was also presented to the Board that granting the Variance, and
legitimizing Stejer's, Inc.'s residential use of the property, would increase traffic on Thistledo
Lane a single lane two-way road located on Petitioner's property. Id. Additionally, evidence was
presented that Stejer' s, Inc.' s high density residential use could have negative impacts on water
quality and the surrounding wetlands. Id.
Furthermore, the specific setback variances sought by Stejer' s, Inc. are significant and
material: a 7-foot front yard setback where 25 is required (a 72% setback reduction); a 17-foot
front yard setback where 25 feet is required (a 32% setback reduction); and a 6-foot rear yard
setback where 25 is required (a 76% setback reduction). If the Variance is affirmed, and Stejer's,
Inc. is permitted to lawfully crowd its boundary lines with large two-story residential structures
well within applicable setbacks, the value of Petitioner's property will be diminished, Petitioners
use and enjoyment of its property will be negatively impacted and Petitioner will suffer
substantial harm.
F. Petitioner has standing to bring this action.

Petitioner is the owner of the real property directly to the east and adjacent to the Stejer's,
Inc.'s property. Stejer's, Inc. accesses its property via Thistledo Lane, a private easement that is
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located on Petitioner's land. R. at 4, 181. As such, Petitioner has standing to initiate this
proceeding. See Cowan v. Bd. ofComm'rs of Fremont Cty., 143 Idaho 501,509, 148 P.3d 1247,
1255 (2006) (holding that the mere existence of a "real or potential harm" is sufficient to convey
standing and challenge a land use decision).
G. Petitioner is entitled to its attorney's fees and costs under I.C. § 12-117 because the
Board acted without a reasonable basis in fact or law.

Petitioner is entitled to its attorney's fees and costs under Idaho Code § 12-117 because
the Board issued the Decision without a reasonable basis in fact or law. In a proceeding where a
"political subdivision and a person" are adverse, the court "shall award the prevailing party
reasonable attorney's fees, witness fees and other reasonable expenses, if it finds that the
nonprevailing party acted without a reasonable basis in fact or law." LC. § 12-117(1). Idaho
Code § 12-117(1) expressly applies to "any proceeding" including judicial review where a
political subdivision and a person as adverse parties. Hauser Lake Rod & Gun Club, Inc. v. City
of Hauser, 162 Idaho 260, _, 396 P.3d 689, 692 (2017); see also Cty. Residents Against
Pollution From Septage Sludge (CRAPSS) v. Bonner Cty., 138 Idaho 585, 589, 67 P.3d 64, 68
(2003) (ordering Bonner County to pay the prevailing party's attorney's fees and costs in a
judicial review proceeding where Bonner County failed to follow its own ordinance and acted
arbitrarily). The County is a "political subdivision" for the application of Idaho Code § 12-117
and acts through the Board. LC. § 12-117(5)(b); Hauser Lake, 162 Idaho at_, 396 P.3d at 693
(quoting LC.§ 31-602).
Adverse in this proceeding is a political subdivision, the County, and a person, the
Petitioner. In the preceding sections, Petitioner has demonstrated that the Decision must be set
aside under Idaho Code § 67-5279 because the Board's grant of the Variance was without a
reasonable basis in fact and law. Specifically, the Decision was made without a reasonable basis
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in fact and law because: (1) the Decision failed to analyze and apply the mandatory LLUPA
statute, Idaho Code § 67-6516, which requires a finding of "undue hardship because of the
characteristics of the site"; (2) the Decision is not supported by substantial evidence in the
Record because uncontroverted facts in the Record establish that the hardship was caused by the
applicant, not the site characteristics; (3) the Decision was arbitrary, capricious, or an abuse of
discretion because the Board considered irrelevant factors, such as economic hardship Stejer's,
Inc., and justified granting the Variance based on the "sins of the father", unsubstantiated
allegations of a "neighborhood squabble", the County's supposed lack of enforcement, and other
irrelevant considerations; and (4) the Decision was made in violation ofBCRC § 12-234 because
the Board concluded that the alleged conditions on the Stejer's, Inc. property "do" apply
generally to the surrounding properties.
Petitioner has been forced to incur significant costs and fees to protect its property and
the use thereof because of the Board's improper Decision. Because the Board's Decision is
without a reasonable basis in law or fact and Petitioner should prevail, the Court should award
Petitioner its reasonable attorney's fees and costs in this proceeding under Idaho Code § 12-117.
VI.

CONCLUSION

For the reasons set forth above, Petitioner respectfully requests that the Court set the
Decision aside and award Petitioner its reasonable attorney's fees and costs incurred in this
proceeding.
DATED this 28th day of December, 2017.
GIVENS PURSLEY LLP

o

E. Nelson

J ffrey W. Bower

Attorneys for Petitioners
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
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I.

Statement of the Case

a. Nature of the Case
The Bonner County Board of Commissioners ("BOCC") approved variance
application V-486-17 granting a request from Stejer's Inc. for smaller setbacks
on a piece of residential property in Coolin, Idaho. This allowed the Stejers to
maintain already existing structures on the property and (subject to approved
change-of-use permits) use them for residential purposes. The Petitioners in
this matter took offense to this approval and initiated the present matter
seeking to overturn the BOCC's decision.

b. Factual and Procedural History
The disputed property is made up of two distinct lots: Tax 9 and Tax 10.

R. at 8. The Stejers own both lots. The Petitioners own lots to the north, east
and south of the Disputed Property. Thistledo Lane, a private road, abuts Tax
10 from ·the east. Id. The adjacent parcel to the west is owned by a party not
involved in this litigation.
The application before the BOCC sought relief from three setbacks. Id.
First, the Stejers requested a six (6) foot rear yard setback where twenty-five
(25) feet are required on the western boundary of Tax 9, facing away from the
Petitioners. Id. Second, the Stejers requested a seventeen (17) foot front yard
setback where twenty-five (25) feet are required between Tax 9 and Tax 10. Id.
Finally, the Stejers requested a seven (7) foot front yard setback where twentyfive (25) feet are required on the eastern boundary of Tax 10 where it abuts
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Thistledo Lane. Id. After a duly noticed public hearing, the BOCC granted the
application in full, and the Petitioners initiated this litigation.

II.

Issues on Review
a. Were the Petitioners' substantial rights prejudiced by the BOCC's
decision granting Variance Application V-486-17?

III.

Standard of Review
"The Local Land Use Planning Act ("LLUPA") allows an affected person to

seek judicial review of an approval or denial of a land use application, as
provided for in the Idaho Administrative Procedures Act ("IDAPA")." Evans v.
Teton County, 139 Idaho 71 (2003).

The Court should not substitute its

judgment for that of the agency as to the weight of the evidence on questions of
fact. I.C. § 67-5279(1). Rather, the Court should defer to the agency's findings
of fact unless they are clearly erroneous.

Stevenson v. Blaine County., 134

Idaho 756, 759 (2000). The agency's factual determinations are binding on the
reviewing court, even where there is conflicting evidence before the agency, so
long as the determinations are supported by evidence in the record. Id.
There is a strong presumption favoring the validity of the actions of
zoning boards, which includes the application and interpretation of their own
zoning ordinances. Howard v. Canyon County Bd. Of Comm'rs, 128 Idaho 479,
480 (1996). The Court must defer to the Board's interpretation and application
of its zoning ordinance, unless such interpretation or application is arbitrary,
capricious, or discriminatory. Rural Kootenai Org. 1 Inc. v. Bd. of Comm'rs, 133
Idaho 833,842 (1999).
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A Board of County Commissioners is treated as an administrative agency
for purposes of judicial review. Stevenson, 134 Idaho at 759. A Board's zoning
decisions may only be overturned where its findings: (a) violate statutory
provisions; (b) exceed the agency's statutory authority; (c) are made upon
unlawful procedure; (d) are not supported by substantial evidence; or (e) are
arbitrary, capricious, or an abuse of discretion.

I.C. § 67-5279(3)(a)(e). Any

party challenging an action taken by a zoning board must show both that the
Board erred in a manner specified in I.C. § 67-5279 and that the error
prejudiced one of the party's substantial rights. Castaneda v. Brighton Corp.,
130 Idaho 923, 926 (1998). Further, this Court cannot consider any issue on
appeal which was not raised below. Cowan v. Board of County Commissioners
of Fremont County, 143 Idaho 501, 510 (2006).
IV.

Argument
a. The BOCC's decision approving variance application V-486-17 did
not prejudice the Petitioners' substantial rights.
In addition to alleged harms resulting from the setback violations

themselves, the Petitioners have provided the Court with a litany of claimed
prejudices resulting from the BOCC's decision approving V-486-17, including:
(1) increased density of use; (2) traffic volume; (3) unsightly architecture out of
character with the community; (4) reduced privacy; (5) safety concerns; (6)
reduced property values; (7) reduced enjoyment of wildlife and scenic views;
and (8) impacts on adjacent wetlands. Memorandum in Support of Petition for
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V

Judicial Review at 7. However, none of these issues prejudice the Petitioners'
substantial rights.
The Petitioners "must show both an error under § 67-5279(3) and
prejudice under § 67-5279(4), but nothing in the IAPA [Idaho Administrative
Procedure Act] requires the courts to address these two requirements in any
particular order." Hawkins v. Bonneville County Board of Commissioners, 151
Idaho 228, 232 (2011). "This Court may therefore affirm a governing board's
decision solely on the grounds that the petitioner has not shown prejudice to a
substantial right." Id. "In other words, the Court may forego analyzing whether
the governing board erred in a manner specified by I.C. § 67-5279(3) if the
petitioner cannot show that his or her substantial rights were violated." Id. The
Idaho State Supreme Court "has not yet attempted to articulate any universal
rules to govern whether a petitioner's substantial rights have been violated
under§ 67-5279(4). Id. "This, in part, is due to the fact that each procedural
irregularity, legal error, and discretionary decision is different and can affect
the petitioner in varying ways." Id. At the very least, "a petitioner opposing a
permit must be in jeopardy of suffering substantial harm if the project goes
forward, such as a reduction in the opponent's land value or interference with
his or her use or ownership of the land." Id. at 233.

i. The Petitioners failed to allege harm resulting directly from
reduced setbacks in the underlying matter, and even if they
had, the reduced setbacks at issue do not interfere with the
Petitioners' use of their land.
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The first and most basic alleged prejudice flows from setback violations
on the Stejers' properties impacting the Petitioners' properties. In support of
this argument, the Petitioners cite a non-binding secondary source and a 1927
U.S. Supreme Court case for the proposition that lot setbacks are for the direct
benefit of adjacent landowners. Petitioners' Brief at 28 (citing 3 Rathkopfs The
Law of Zoning and Planning § 53:2 (4 th ed.) and Gorieb v. Fox, 274 U.S. 603,
609 (1927)).
The Petitioners claim that setbacks afford light, air, privacy, space for
recreation, etc. Id. Assuming arguendo that a neighbor has a substantial right
to these interests,

those concerns are only implicated if the setback

encroachment is facing or adjacent to the aggrieved party's property. In the
present matter, there are three setbacks requiring a variance. The first setback
faces west from Tax 9. R. at 8. The Petitioners own property to the east and
south of that lot.

This means that the variance benefits the Petitioners,

because the building at issue is further away from their respective properties.
Based on this analysis alone, the Petitioners would fail to allege a prejudiced
substantial right stemming from the granting of that variance. However, the
issue is moot because the Petitioners did not take issue with this setback a
single time in the underlying proceeding; at no point did they claim they were
prejudiced by the physical location of the building in question located near the
western boundary of Tax 9. As such, they waived their right to contest that
matter now.
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V

The second setback lies between Tax· 9 and Tax 10. Id. As mentioned
above, the Stejers own both lots. The Petitioners are not adjacent to that
property line and therefore suffered no impact on their properties when the
variance was granted. Again, the Petitioners never, not once, alleged a direct
harm resulting from the physical location of the building in question, and thus
waived the right to challenge it on appeal.
Finally, the last variance seeks a reduced setback from Thistledo Lane
itself and is directed east towards the Petitioners' properties. In this instance,
both Eleanor Jones and Frank Hungate recounted how the building in question
was constructed in 1997 too near the roadway. R. at 174, 184. However, they
also recounted how it was moved and the matter concluded. Id. Further, they
never elaborated on how the structure in its present location impacts their
properties.
In sum, the Petitioners utterly failed to address the actual subject matter
-

before the BOCC: setbacks. Further, none of the setbacks at issue materially
impact the Petitioners' use and enjoyment of their properties, and therefore do
not prejudice their substantial rights.

ii.

The Petitioners waived the issue of decreased property values
because they failed to raise it in the underlying proceedings.

The Petitioners claim they raised the issue of property values in the
underlying proceedings. Memorandum in Support of Petition for Judicial
Review at 7. This is untrue. A thorough review of the Record and Transcripts in
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this matter shows that the issue was brought up (in passing) a single time in
an email written by someone other than the Petitioners. R. at 191. It was never
addressed during the BOCC's hearing despite the Petitioners' representation by
counsel. Further, there is absolutely no evidence in the Record or Transcripts
relating to the value of properties belonging to the Petitioners, who did not
request a takings analysis following the BOCC's decision as was their right
pursuant to LC. § 67-6535.

Thus, the Petitioners cannot claim diminished

property values as a prejudiced right because they never raised the issue before
the BOCC and there is no evidence now before the Court to prove the
Petitioners' land has been devalued.

iii.

The Petitioners do not have a substantial right in any of the
remaining bases for denial raised in the underlying
proceedings.

Apart from the direct impact of decreased setbacks, the Petitioners raised
a bevy of other reasons why V-486-1 7 should have been denied in the
underlying proceedings, including increased traffic, noise, intensity of use, etc.
However, the Petitioners do not have a substantial right implicated in any of
those issues. The true nature of the dispute between the Petitioners and the
Stejers lies not in setbacks from a property line but in the Petitioners' attempt
to limit development in their neighborhood. By attacking the decreased
setbacks at issue in this matter, the Petitioners hope to hinder the Stejers'

10

I Page

RESPONDENT'S BRIEF
Hungate et al v. Bonner County

SUPREME COURT DOCKET #46114-2018

Page 118 of 222

increased residential use of Tax 9 and Tax 10. However, the Petitioners have no
right to contest residential use of the Stejers' properties.1
The Stejers own three small lots (including an adjacent lot with a home
not subject to this litigation). This is not in dispute. As property owners in an
R-5 zone, they have the right to develop one residential structure on each of
those lots (and customary accessory buildings if they so chose). See Bonner
County Revised Code §§ 12-332; 12-342(8). This is also not in dispute. This
litigation occurred because the Stejers built structures outside of the buildable
envelope on Tax 9 and Tax 10, but even if the Petitioners prevail in this action,
the Stejers will still have the right to develop their property, if only within a
smaller footprint. In that scenario, Petitioners would have no right to challenge
lawfully obtained building location permits, and those structures, although
different than the ones currently on the disputed lots, would bring with them
the very same perceived ills complained of by the Petitioners in this case. 2
Given that reality, Petitioners cannot have a substantial right to something
they could not challenge if only the Stejers built structures with a different
footprint.
In essence, the Petitioners have confused their right to challenge the
direct impacts of decreased setbacks on Tax 9 and Tax 10 with a perceived

1 Bonner County allows a homeowner to contest a denied building location permit, but does
not allow neighbors to contest·an approved permit. See BCRC § 11-116 ("Appeal of Denial of
Building Location Permit Application"). Bonner County also does not provide notice or hearing
rights to neighbors prior to the issuance of a BLP.
.
2 Commissioner Jeff Connolly raised this exact issue during the hearing before the BOCC.
BOCC Tr. p. 65, 1. 9-17.
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right to challenge the Stejers' application for a change-of-use permit; 1.e. the
Petitioner~ were so motivated to limit development on Thistledo Lane that they
failed to challenge. the actual subject of the variances at issue: setbacks. The
Stejers do not need a conditional use permit to build residences on their
properties. If they did, their adjacent neighbors might have the right to raise
the issues listed above as reasons to deny the permit. That is the nature of a
conditional permit, but that is not the case presently before the Court. So long
as the Stejers satisfy the requirements to obtain change-of-use permits (or
building location permits, if they are necessary for new construction), they may
develop Tax 9 and Tax 10 for residential use as a matter of right and the
Petitioners have no basis to contest that use. As such, the Petitioners cannot
sustain this challenge by alleging prejudice to rights they do not possess in the
first place.

V.

Conclusion
To sustain this appeal, the Petitioners must demonstrate to the Court's

satisfaction that the BOCC's decision granting variance application V-486-17
prejudiced their substantial rights. They have failed to do so. The Petitioners
completely ignored the subject matter before the BOCC: reduced setbacks.
Instead, they focused their entire energy on alleged harms resulting from
increased residential use of the Stejer properties. However, that use was not
before the BOCC for consideration. The change-of-use permits made possible
by the variances in question and which allow for increased residential use were
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V
beyond the scope of discussion. As such, any alleged harm flowing from that
increased use cannot constitute a substantial prejudiced right in the present
matter.
The Petitioners failed to allege any harm resulting directly from the
reduced setbacks approved by the BOCC and thus waived the issue on appeal.
As stated above, even if they recognized the true nature of the variances at
issue, they could not have alleged prejudice to a substantial right because the
setbacks in question have no discernible impact on Petitioners' use and
enjoyment of their properties.
The

Petitioners

could

have

implicated

a

prejudiced

right

by

demonstrating how the setbacks at issue devalued their land, but they failed to
raise the issue in the underlying proceeding and produced no evidence that
such devaluation occurred. The remaining issues raised in opposition to V486-1 7 relate not to reduced setbacks themselves but continuing residential
use of existing structures on Tax 9 and Tax 10 made possible by those reduced
setbacks. However, the preceding analysis demonstrates that the Petitioners do
not have the right to challenge the Stejers' use of their property for residential
purposes. As such, they have failed to allege prejudice to a single substantial
right, and their appeal must fail.
DATED this ~f4iay of January, 2018.

Deputy Prosecutor
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CERTIFICATE OF DELIVERY

rcf2_
I hereby certify that on t h i s ~ day of January, 2018, I served a true
and correct copy of the foregoing by the method indicated below, and
addressed to the following:

Deborah E. Nelson
Givens Pursley, LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Facsimile: 208-388-1300

[ ]
[ ]

[V
[VJ

John A. Finney
Finney, Finney & Finney, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 31 7
Sandpoint, Idaho 83864
Facsimile: 208-263-8211
The Honorable Cynthia Meyer
Kootenai County Courthouse
Fax No.: (208) 4 4 (o - {/8cf

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)
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U.S. Mail
[ ]
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V
JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Phone: (208) 263-7712
Fax: (208) 263-8211
ISB No. 5413

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of the
Hungate Trust; THE A&E FAMILY
L.L.C., an Idaho limited
liability company; ANNE E.
ASHBURN, an individual;
ELEANOR JONES, an individual;
FRANK HUNGATE, an individual;
and JOHN HUNGATE, an
individual,
Petitioners,
v.
BONNER COUNTY, a political
subdivision of the State of
Idaho, acting through the
BONNER COUNTY BOARD OF
COMMISSIONERS,
Respondent.

)

Case No. CV-2017-1438

)

)

INTERVENOR'S BRIEF

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW, the Intervenor, STEJER'S, INC. a Washington
corporation, by and through counsel, JOHN A. FINNEY, of Finney
Finney

&

Finney, P.A., and submit this Intervenor's Brief as a
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respondent in this judicial review and in support of the Bonner
County Commissioner's decision approving the Variance in Bonner
County File No. V486-17, as follows:

I .

STATEMENT OF THE CASE
A.

Nature Of The Case

This is a petition for judicial of the approval by the
Bonner County Board of Commissioners of the Intervenor STEJER'S,
INC.'s variance application.

The Intervenor was the applicant

for the variance and is the owner of the real property which
received the Variance approval in Bonner County File No. V48617.
The Variance Application (R. p. 2-23) is to vary certain
setbacks for several existing structures on the existing
irregularly shaped parcels.

The Variance application is part of

a larger process for bringing the structures and uses, which
have existed since the 1990s, into regulatory compliance, given
the irregularly shaped parcels which were created in late 1960s
and early 1970s.

Although the Variance application is part of a

larger effort by the Intervenor, the issues involving the
approval of the variance are very narrow.

The residential use

of each parcel is a use as a matter of right.
The Board of County Commissioners at the public hearing on
June 21, 2017 approved the variance request (T. BOCC 6-21-17 p.
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77 1. 13 - p. 83 1. 3) and the approval decision letter was
issued on June 22, 2017 (R. p. 246-253).
The Petitioners are Hungate family members and are the
Intervenor's neighbors.

The Intervenor consists of the Stejer

family members.

B.

Course Of Proceedings

The Intervenor's application was filed February 3, 2017 and
was processed by the Bonner County Planning Department (R. p. 223).

Following a denial of the application by the Planning and

Zoning Commission, the Intervenor appealed to the Board of
County Commissioners (R. p. 304-5).

The Board of County

Commissioners approved the variance on June 21, 2017, as set
forth above.
By letter dated July 1, 2017, received by the Bonner County
Board of Commissioners on July 3, 2017, the Petitioners sought a
reconsideration of the approval of the variance (R. p. 280-1).
The Board of County Commissioners did not reconsider.

On

September 18, 2017, the Petitioners filed this judicial review.
C.

Statement Of Facts

The Intervenor owns three contiguous parcels of real
property in Bonner County at the north end of Priest Lake which
are depicted on the Variance Site Plan (R. p. 8), consisting of
"Tax 2", "Tax 9", and "Tax 10".
part of the Variance application.

The "Tax 2" parcel is not a
The property consisting of
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"Tax 9" and "Tax 10" and the pre-existing structures thereon
were the subject of the Variance application.

The Petitioner's

parcels of real property are located to the east of the
Intervenor's parcels of real property and the Petitioner's and
the Intervenor's parcels are all accessed by Thistledo Lane.

An

aerial photograph depicts the "Tax 9" and "Tax 10" parcels and
structures and the existing wetlands boundary, as well as the
adjacent "Tax 2" parcels and structures and portions of the
Petitioners' parcels and structures (R. p. 12).
There is a long history involving the placement of the
Intervenor's structures on "Tax 9" and "Tax 10" with the
Petitioner Hungate family.

In the late 1990s the location of

the structure on "Tax 10" was moved based upon the Hungate's
concerns (R. p. 213-14).

A portion of the more recent history

leading to the Variance application is recited in the Consent
Order for "Tax 9" and "Tax 10" between the Intervenor and the
Panhandle Health District (R. p. 225-234).
Although i t is established that most of the parcels in the
area are below the zoning district size requirement (R. p. 248),
there is no objective evidence as to the existing setbacks being
met on those parcels, contrary to the unsupported statement by
one of the Petitioners.
It is undisputable that the Intervenor's structures were
built in the 1990s and have been in continuous existence with
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residential uses since that time.

The present members of the

Stejer family are attempting to work through the various
processes to bring the long existing structures into regulatory
compliance.

The issues involved in the Variance application

deal solely with the siting of residential structures on the
irregularly shaped parcels, taking into account that the
structures are existing and that the structures have been
existing for quite some time.

II.

STANDARD OF REVIEW

Idaho Code§ 67-5279 SCOPE OF REVIEW - TYPE OF RELIEF
provides in relevant part, as follows:
(1) The court shall not substitute its judgment for that of
the agency as to the weight of the evidence on questions of
fact.

***
(3) When the agency was required by the provisions of this
chapter or by other provisions of law to issue an order,
the court shall affirm the agency action unless the court
finds that the agency's findings, inferences, conclusions,
or decisions are: (a) in violation of constitutional or
statutory provisions; (b) in excess of the statutory
authority of the agency; (c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as
a whole; or (e) arbitrary, capricious, or an abuse of
discretion. If the agency action is not affirmed, i t shall
be set aside, in whole or in part, and remanded for further
proceedings as necessary.
(4) Notwithstanding the provisions of subsections (2) and
(3) of this section, agency action shall be affirmed unless
substantial rights of the appellant have been prejudiced.
See Hawkins v. Bonneville County Bd. of Com'rs, 151 Idaho 228,
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230 (2011) as set forth below.

As set forth in Sanders Orchard

v. Gem County ex rel. Bd. of County Com'rs, 137 Idaho 695, 698
(2002) the standard for a reviewing Court is as follows:
This Court does not substitute its judgment for that of the
agency as to the weight of the evidence presented. Id.;
IDAHO CODE§ 67-5279(1) (2001). Rather, this Court defers
to the agency's findings of fact unless they are clearly
erroneous. Price v. Payette County Board of County
Commissioners, 131 Idaho 426, 958 P.2d 583 (1998). There
is a strong presumption of favoring the validity of the
actions of zoning boards, which includes the application
and interpretation of their own zoning ordinances. Rural
Kootenai Org., Inc. v. Board of Commissioners, 133 Idaho
833, 993 P.2d 596 (1999). The Board's zoning decision may
be overturned only where it: (a) violates statutory or
constitutional provisions; (b) exceeds the agency's
statutory authority; (c) was made upon unlawful procedure;
(d) is not supported by substantial evidence in the record
as a whole; or (e) is arbitrary, capricious, or an abuse of
discretion. Price v. Payette County Board of County
Commissioners, 131 Idaho 426, 958 P.2d 583 (1998); IDAHO
CODE§ 67-5279(3) (2001). In addition, the Board's zoning
decision must be upheld if substantial rights of the
appellant have not been prejudiced. Payette River Prop.
Owners Ass'n v. Board of Commissioners, 132 Idaho 551, 976
P.2d 477 (1999); IDAHO CODE§ 67-5279(4) (2001).
Idaho Code§ 67-5279 (1),

(3), and (4) as recited and set

forth above apply to this action, in addition to the strong
presumption of favoring the validity of the actions of zoning
boards, which includes the application and interpretation of
their own zoning ordinances.

With that presumption, the

Petitioners must show that the Board's approval of the variance
prejudiced their substantial rights as required by Idaho Code§
67-5279(4) and that the Board's actions fall within the
standards set forth in Idaho Code§ 67-5279(3) (a) through (e).
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III. ARGUMENT
A.

The Petitioners Have Not Shown Prejudice To Their
Substantial Rights

The required showing that substantial rights have been
prejudiced pursuant to Idaho Code§ 67-5279(4) was thoroughly
reviewed by the Idaho Supreme Court in Hawkins v. Bonneville
County Bd. of Com'rs, 151 Idaho 228, 232 (2011), as follows:
The district court primarily rested its decision to
dismiss Hawkins' petition on the grounds that he had not
asserted any prejudice to a substantial right. Hawkins
argues that the Board prejudiced his substantial rights in
three general ways: (1) the Board, as a matter of law,
misapplied its variance policies by finding that the Meyers
had a grandfathered right to continue not complying with
the frontage ordinance; (2) new housing on the Meyers' land
will generate more traffic across his property, potentially
exceeding the scope of any easements there and increasing
the risk that his cattle will escape through an open gate;
and (3) emergency vehicles may not be able to reach the
Meyers' property in case of a fire.
The Board responds
that the decision to grant the variances merely allows the
Meyers to continue using the property for dwelling sites as
they always have, and since this does not generate any new
risks or burdens for Hawkins' property, his substantial
rights have not been prejudiced.
Regardless of whether the Board erred by granting
variances to the Meyers, Hawkins cannot prevail on his
petition for review unless he shows that the variances
prejudice his substantial rights.
"The party challenging
the decision of the Board must not only demonstrate that
the Board erred in a manner specified by I.C. § 67-5279(3)
but must also show that its substantial rights have been
prejudiced." Kirk-Hughes Dev., LLC v. Kootenai Cnty. Bd.
of Cnty. Comm'rs, 149 Idaho 555, 557, 237 P.3d 652, 654
(2010) (citing I. C. § 67-5279 (4)) .
The petitioner must show both an error under§ 675279(3) and prejudice under§ 67-5279(4), but nothing in
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the IAPA requires the courts to address these two
requirements in any particular order. This Court may
therefore affirm a governing board's decision solely on the
grounds that the petitioner has not shown prejudice to a
substantial right. See Krempasky v. Nez Perce Cnty.
Planning & Zoning, 150 Idaho 231, 235-36, 245 P.3d 983,
987-88 (2010) (upholding a conditional-use permit because
the petitioner failed to challenge the district court's
adverse ruling regarding substantial rights); Kirk-Hughes
Dev., 149 Idaho at 558, 237 P.3d at 655 (same).
In other
words, the Court may forego analyzing whether the governing
board erred in a manner specified by I.C. § 67-5279(3) if
the petitioner cannot show that his or her substantial
rights were violated.
We start by addressing Hawkins' first argument, which
is that the Board violated his substantial rights by
substantively misapplying its ordinances in granting
variances to the Meyers. This Court has not yet attempted
to articulate any universal rules to govern whether a
petitioner's substantial rights are being violated under
I.e.§ 67-5279(4). This, in part, is due to the fact that
each procedural irregularity, legal error, and
discretionary decision is different and can affect the
petitioner in varying ways. Compare Evans v. Bd. of
Comm'rs, 137 Idaho 428, 433, 50 P.3d 443, 448 (2002)
(finding no prejudice to substantial rights when a county
board visited a proposed use site without notice), with
Comer v. Cnty. of Twin Falls, 130 Idaho 433, 439, 942 P.2d
557, 563 (1997) (vacating a county board's decision when i t
made a site visit without notice).
Generally, as a procedural matter, all the parties
involved in a land-use decision have a substantial right to
a reasonably fair decision-making process. Governing
boards owe procedural fairness not just to applicants but
also their interested opponents. Both should expect
proceedings that are free from procedural defects that
might reasonably have affected the final outcome. See
Noble v. Kootenai Cnty., 148 Idaho 937, 942-43, 231 P.3d
1034, 1039-40 (2010) (holding that, even though the county
board disallowed the public from participating in a site
visit, doing so did not likely affect the decision); Eacret
v. Bonner Cnty., 139 Idaho 780, 787, 86 P.3d 494, 501
(2004) (vacating a county board's decision due to a
commissioner's likely bias). This includes the right for
all interested parties to have a meaningful opportunity to
present evidence to the governing board on salient factual
issues. Cnty. Residents Against Pollution from Septage
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Sludge v. Bonner Cnty., 138 Idaho 585, 588-89, 67 P.3d 64,
67-68 (2003); Sanders Orchard v. Gem Cnty. ex rel. Bd. of
Cnty. Comm'rs, 137 Idaho 695, 702, 52 P.3d 840, 847 (2002).
These cases align with the overarching due-process
principle that everyone with a statutory interest in the
outcome of a decision is entitled to meaningful notice and
a fair hearing before an impartial decision-maker. Eacret,
139 Idaho at 787, 86 P.3d at 501; see also Eddins v. City
of Lewiston, 150 Idaho 30, 36, 244 P.3d 174, 180 (2010) ("
[D]ue process rights are substantial rights.").
Accordingly, the Legislature has provided that people who
are affected by land-use proceedings for the most part have
a statutory right to notice and for a chance to participate
in a hearing. E.g. I.C. § 67-6512(2) (requiring public
notice and hearing for special-use permits); id.§ 67-6515
(planned-unit developments); id. § 67-6516 (variances).
Of course, assuming that a decision is procedurally
fair, applicants for a permit also have a substantial right
in having the governing board properly adjudicate their
applications by applying correct legal standards. Lane
Ranch P'ship v. City of Sun Valley, 145 Idaho 87, 91, 175
P.3d 776, 780 (2007); cf. Sagewillow, Inc. v. Idaho Dep't
of Water Res., 138 Idaho 831, 842, 70 P.3d 669, 680 (2003)
(remanding because the agency misstated the relevant legal
standard and denied an application to transfer water
rights). Landowner applicants, however, also have a
substantial right to develop their own property. Terrazas
v. Blaine Cnty. ex rel. Bd. of Comm'rs, 147 Idaho 193, 198,
207 P.3d 169, 174 (2009).
On the other hand, when a petitioner opposes a
governing board's decision to grant a permit authorizing
development, as Hawkins has, the petitioner must still
show, not merely allege, real or potential prejudice to his
or her substantial rights.
I.C. § 67-5279(4). Since a
party opposing a landowner's request for a development
permit has no substantial right in seeing someone else's
application adjudicated correctly, he or she must therefore
show something more. The petitioner opposing a permit must
be in jeopardy of suffering substantial harm if the project
goes forward, such as a reduction in the opponent's land
value or interference with his or her use or ownership of
the land. See Price v. Payette Cnty. Bd. of Cnty. Comm'rs,
131 Idaho 426, 431, 958 P.2d 583, 588 (1998) (vacating a
board decision because i t could impact property value or
the petitioners' use and enjoyment of their land).
It
would be instructive to look to law relating to property
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rights, nuisance, and trespass when determining if a
substantial right is at stake in a case such as this.
Thus, regarding Hawkins' first argument, i t is not
enough that Hawkins may be able to show that the County
substantively misapplied its own ordinance. The Board does
not prejudice Hawkins' substantial rights merely by
incorrectly adjudicating someone else's application for a
variance.
Hawkins next argument is that allowing the Meyers to
rebuild the homes on their properties will overburden the
spur road and interfere with Hawkins' ranching activities.
To determine if this would violate Hawkins' substantial
rights, we begin by evaluating what the Board has allowed
the Meyers to do by granting their variance request. A
variance is:
a modification of the bulk and placement requirements
of the ordinance as to lot size, lot coverage, width,
depth, front yard, side yard, rear yard, setbacks,
parking space, height of buildings, or other ordinance
provision affecting the size or shape of a structure
or the placement of the structure upon lots, or the
size of lots.
I.C. § 67-6516. A variance, in short, merely allows the
landowner to avoid the "strict letter" of the zoning
ordinance's physical specifications. BCZBO § 1-511(2). When
i t issued the variances in this case, the Board permitted
the Meyers to build dwellings on their properties without
complying with the frontage ordinance.
We acknowledge that i t is possible for the Meyers to
begin using the spur road more often now that they have
variances allowing them to construct new houses. Hawkins,
however, cannot show prejudice to a substantial right
because no court has adjudicated the easement rights the
Meyers might have in the spur road.
People have been
living on the Meyers' land for decades and relying on the
road to reach their homes. There may be an easement across
Hawkins' land benefiting the Meyers' parcels. The fact
that the homes have been uninhabited for several years does
not necessarily terminate an easement, as nonuse alone does
not amount to abandonment- there must be an unequivocal and
intentional act to abandon. Weaver v. Stafford, 134 Idaho
691, 698, 8 P.3d 1234, 1241 (2000), overruled on other
grounds by Weitz v. Green, 148 Idaho 851, 230 P.3d 743
(2010). Further, there was evidence produced before the
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Board that the spur road may actually be a public right-ofway, in which case Hawkins would have certainly suffered no
harm.
The extent of the Meyers' easement interests are
critical to determining whether the Board prejudiced
Hawkins' substantial rights, but the issue is not before
this Court. This suit is not a civil action, but a
petition for judicial review under the IAPA. Because this
is a petition for judicial review, the parties have neither
litigated the nature of the Meyers' easement rights, nor
would this be the proper setting to do so.
Instead, the
only matter at issue is the propriety of granting variances
to the Meyers. The Board did not, and indeed could not,
grant the Meyers permission to enter Hawkins' land to use
the spur road or otherwise define the scope of the Meyers'
easement rights. The Board has no authority to adjudicate
easements.
Hawkins last argues that new dwellings on the Meyers'
land would be a fire hazard to his property because
emergency vehicles may not be able to reach the Meyers'
land. He contends that he, as a neighboring landowner, is
within a specific class of people the frontage ordinance
was intended to benefit. The frontage ordinance
undoubtedly was intended to ensure that residences are
accessible from public highways. Allowing the Meyers to
construct new homes, however, will not change the number of
structures on the land adjoining Hawkins' property.
If
anything, demolishing unattended houses and replacing them
with new homes built to modern safety codes will reduce the
chance of fire.
Hawkins has therefore not shown any
prejudice to a substantial right. Without such a showing,
this Court must affirm the district court's order
dismissing the petition for review. I.C. § 67-5279(4).
The Petitioners' argument regarding prejudice to a
substantial right starts on Page 28 of the Memorandum In Support
Of Petition For Judicial Review, in section V.E.

The

Petitioners assert that the approval of the variance reduces the
value of their land and interferes with their use and ownership
of land, in particular by removing protections and benefits of
minimum lot size setbacks.
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As in the Hawkins case cited above, there cannot be a
showing of prejudicing a substantial right of the Petitioners,
as there is no physical change to structures or uses on the
Intervenor's property by the approval of the variance.

The

Intervenor's structures and uses have been in place since the
1990s.

There are no physical changes to the location of the

existing structures and the existing setbacks from the access
road or the Petitioner's various parcels of real property.

The

approval of the variance by the County does not change any
condition or circumstance raised by the Petitioners on Page 7 of
their memorandum (or as raised in the underlying letters
submitted to the record cited) regarding:
(1)

the existing use and density on the property or in the
zoning district;

(2)

the amount of traffic volumes on the access road;

(3)

the lot coverage or architecture of the structures;

(4)

privacy;

(5)

safety;

(6)

property values;

(7)

wildlife and scenic enjoyment; or

(8)

impacts on wetlands or water quality.

The statements in the letters referenced in the record by the
Petitioners' memorandum at page 7 and the Petitioners' arguments
in the memorandum at paged 28 and 29 as to impacts upon the
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surrounding area or the Petitioner's specifically do not rise to
the level of prejudicing a substantial right.

There is no

physical change by the grant of the variance.

The conditions on

the Intervenor's property, the Petitioners' property, and
·surrounding area have been in existence since the 1990s when the
structures were built and then occupied.

Those very conditions

have been known by the Petitioners since their inception, as
illustrated by the Petitioners family members demanding that the
Intervenors family members move the location of one of the
buildings.
While the Petitioners do have standing, the Petitioners
have failed to show any real or potential prejudice to their
substantial rights.

Mere allegations are insufficient.

The

Petitioners have failed to "show something more" as required by
the Hawkins case.

The Petitioners are not in jeopardy of

suffering substantial harm if the setbacks are varied for the
existing structures.

There has been no actual showing of a

reduction in the Petitioners' land value or interference with
the Petitioners' use or ownership of their land.
The Petitioners have failed to make a showing pursuant to
Idaho Code§ 67-5279(4) that there is any prejudice to a
substantial right and the decision approving the variance should
be affirmed.

B.

There Is A Strong Presumption Of Favoring The Validity
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Of The Board In The Application And Interpretation Of
The County's Zoning Ordinances
As set forth above in the Hawkins case and in Neighbors for

Preservation of Big

&

Little Creek Cmty. v. Board of County

Comm'rs, 358 P.3d 67, 71 (2015), "There is a strong presumption
that [a] zoning board's actions were valid and that i t has
correctly interpreted its own zoning ordinances." (Citing
Hawkins).

There has been no showing by the Petitioner's to

overcome the strong presumption.
C.

The Board Correctly Determined That The Intervenor Met
The Requisite Showing For A Variance

The Respondent Bonner County Board of County Commissioners
correctly determined that the Intervenor STEJER'S made the
requisite show for a variance in compliance with Idaho Code§
67-6516 and Bonner County Revised Code§ 12-234.
As set forth in Idaho Code§ 67-6516,

"a variance is a

modification of the bulk and placement requirements ... as to
front yard, side yard, rear yard, setbacks,

... or other

provision affecting the size or shape of a structure or
the placement of the structure upon lots

"

The Respondent

Board in the decision on the record, as required by Idaho Code
§ 67-6516, conformed to the requirements that "[a] variance
shall not be considered a right or special privilege, but may
be granted to an applicant only upon a showing of undue
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•

hardship because of characteristics of the site and that the
variance is not in conflict with the public interest."
Bonner County Revised Code Title 12 Land Use Regulations,
Chapter 2 Procedures, Subchapter 2.3 Variances, Section 12-232
General Provisions, provides as follows:
A variance is a modification of the bulk and placement
requirements ... as to ... front yard, side yard, rear
yard, setbacks, ... or other provisions ... affecting the
size or shape of a structure or the placement of a
structure upon a lot or parcel ....
Bonner County Revised Code Title 12 Land Use Regulations,
Chapter 2 Procedures, Subchapter 2.3 Variances, Section 12-234
Variances, Standards For Review Of Applications, provides as
follows:
The staff, commission, hearing examiner and/or board
shall review the particular facts and circumstances of
each proposal submitted. To grant a variance, the hearing
examiner or the governing body must find adequate
evidence showing that:
A. Conditions apply to the property that do not apply
generally to other properties in the same zone or
vicinity, which conditions are a result of lot size,
shape, topography, or other circumstances over which the
applicant has no control.
B. Special conditions and circumstances do not result
from the actions of the applicant.
C. The granting of the variance is not in conflict with
the public interest in that it will not be detrimental to
the public health, safety, or welfare, or materially
injurious to properties or improvements in the vicinity
of the subject parcel or lot.
The Board of County Commissioners deliberations are set
forth in the Transcript BOCC June 21, 2017 on Pages 71 line 15
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through page 77 line 12.

The deliberations show that the

Board understood the variance determination to be based upon
consideration of the site conditions and harm to public
interest.

The Board also understood that residential use of

the property is a matter of right and that the issue relevant
to the variance was strict compliance with setbacks.
The Board of County Commissioners motion and vote are set
forth in the Transcript BOCC June 21, 2017 on Pages 77 line 13
through Page 83 line 3.

While the decision document indicates

a substantive statement regarding Conclusion 1 that
"Conditions apply to the property that do apply generally to
other properties ... " (R. p. 247) the Transcript shows during
that motion being made, that Mr. J. Hungate and unidentified
females and males were making comments (T. BOCC 6-21-7012 p.
77 - 81) and that Commissioner McDonald had to state and
restate several portions of the motion and conclusions.

The

substance of the deliberations show that the motion for
approval and conclusions of law as written in the Staff Report
(R. p. 53) were what was being read by Commissioner McDonald
as was the intended wording.

The interruptions and the

discussion of whether the conclusions even had to be read,
show the intention to adopt the written conclusions for
approval.
As set forth in Hawkins, 151 Idaho at 232 above,
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incorrect1y stating the standard does not prejudice substantia1
rights.

Al.so, the error is c1ear1y an error, rather than a

substantive defect.

Al.so, the error is harm1ess.

The substance

of the de1iberations and decision show that the irregu1ar shaped
parce1s and the desire to provide for a turnaround and fire
access, are site conditions which justify the variance and the
1ack of any injury or harm to the neighbors or the pub1ic
interest justify the variance.
The Petitioners have fai1ed to make a showing pursuant to
Idaho Code§ 67-5279(3) that the approva1 of the variance was:
(a)

(b)
(c)
(d)
(e)

in
vio1ation
of
constitutiona1
or
statutory
provisions;
in excess of the statutory authority of the agency;
made upon un1awfu1 procedure;
not supported by substantia1 evidence on the record
as a who1e; or
arbitrary, capricious, or an abuse of discretion.

The app1icab1e procedure for the processing the variance and the
decision approving the variance shou1d be affirmed.

D.

The Decision Is In Writing And Upon Express Standards
And Upon A Reasoned Statement

Idaho Code§ 67-6535 requires consideration of the variance
app1ication in this instance to be based upon express standards
and criteria and for a decision to be a reasoned decision and in
writing.
Idaho Code§ 67-6535(3) is instructive in providing
(emphasis added) that:
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It is the intent of the legislature that decisions made
pursuant to this chapter should be founded upon sound
reason and practical application of recognized principles
of law. In reviewing such decisions, the courts of the
state are directed to consider the proceedings as a whole
and to evaluate the adequacy of procedures and resultant
decisions in light of practical considerations with an
emphasis on fundamental fairness and the essentials of
reasoned decision making. Only those whose challenge to a
decision
demonstrates
actual
harm
or
violation
of
fundamental rights, not the mere possibility thereof,
shall be entitled to a remedy or reversal of a decision.
Every final decision rendered concerning a site-specific
land use request shall provide or be accompanied by
notice to the applicant regarding the applicant's right
to request a regulatory taking analysis pursuant to
section 67-8003, Idaho Code. An applicant denied an
application or aggrieved by a final decision concerning
matters identified in section 67-6521(1) (a), Idaho Code,
may, within twenty-eight (28) days after all remedies
have been exhausted under local ordinance, seek judicial
review under the procedures provided by chapter 52, title
67, Idaho Code.
The above provisions are in line with the Idaho Code 675279(4) requirement that there must be a showing of prejudice to
a substantial right.

As set forth above, the Petitioners have

failed to make such a showing.

In addition, these provisions

are consistent with the strong presumption in favor of the
validity of t~e action taken and the interpretation made.

The

decision approving the variance should be affirmed
E.

The Petitioners Are Not Seeking And Are Not Entitled
To Recover Attorney Fees Against The Intervenor

The Petitioners do not set forth any basis or request for
attorney fees against the Intervenor in the opening brief.

In

addition, even if asserted, there is no basis for an award
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.
against the Intervenor.

IV.

CONCLUSION
The approval by the Respondent of the Intervenor's Variance

application should be affirmed.

The Petitioners have failed to

make the showings required by Idaho Code§ 67-5279 (1),

(3), and

(4), and have failed to overcome the strong presumption of

favoring the validity of the actions of zoning boards, which
includes the application and interpretation of their own zoning
ordinances.

The Petitioners have failed to show that the

approval of the variance to the strict compliance with the
stated setbacks prejudiced their substantial rights.

The

Petitioners have failed to demonstrate actual harm or violation
of fundamental rights.

A consideration of the proceedings as

a whole, evaluated in light of practical considerations, with
an emphasis on fundamental fairness and the essentials of
reasoned decision making, results in the variance approval
being affirmed.
--i-RESPECTFULLY SUBMITTED this "Z,,,-5 day of January, 2018.

Attorney for Intervenor
STEJER'S INC.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNG ATE and THOMAS K.
HUNGATE, as Trustees of The Hungate Trust;
THE A&E FAMILY L.L.C., an Idaho limited
liability company; ANNE E. ASHBURN, an
individual; ELEANOR JONES, an individual;
FRANK HUNGATE, an individual; and JOHN
HUNGATE, an individual,

Case No. CV2017•01438

REPLY MP~MORANDUM IN
SUPPORT OF PETITION FOR
JUDICIAL REVIEW

Petitioners,
V.
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the State of Idaho, acting through the Bonner
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INTRODUCTION

This is a judicial review proceeding challenging the decision of the Board of County
Commissioners for Bonner County ('"Board") granting Stejer;s, Inc.'s appJication for three

variances from applicable residential setback minimums ("Variances"). On J\Utc 22, 2017, the
Board issut-d its written decision granting the Varian.ces ("Decision"), and Petitfoner timely

initiated this proceeding. R. at 246,,•-53.

Petitioner filed its Memorandum m Support of Petition for Judicial Review on
December 29, 2017 (4 0pening Br/'), arguing the Decision must be set aside because the Board
erred and prejudiced Petitioner's rights in granting the Variances. B011.ncr County ("County'~) filed
its Respondent's Brief on January 23, 2018 ('"Resp. Br.''), and Stejer's, Jnc. (together with County,

~'Respondents") filed its Intervenor's Brief on January 25, 2018 ("Int. Br.").
As further detailed herein, by failing to rebut Petitioner's arguments regarding the Board's
errors, Respo11de11ts have waived any arguments that the Board did not commit crmr in granting
the Variances. Because Respondents have elected to make prejudice to Petitioner the sole issue

on review, ru1d because prejudice is only relevant 011 review and was not addressed by the Board
below, this Court may review the Record on appeal de novo. No deference is owed to the Board

because it never issued a finding or conclusion relative to prejudice.
Respondents' at,b'l'\lments that the Decision should be affinned because Petitioner failed to
show prejudice are unsupported or misapply legal authot'ity. Petitioner's Opening Brief'raises

prejudice as an issue and provides legal aut.hority, argument, and citation to the Record establishing
prejudice to Petitioner's use, ownership~ and enjoyment of its property caused by the Variances.
Opening .Br. at 28,-29. Fwthcr, the R.ecord supports the conclusion that the Variances prejudice

Petitionc..'1' by depriving Petitioner of the property rights attendallt to setback minimun1s•-light, air,
privacy, safety, pnlperty values, and more.
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For the purposes of this Reply, and in analyzing the prejudice to Petitioner, the following
uncontested facts are relevant. It is uncontested that Stejer's, Inc. has five dwe11ing units where
three are pennitted.. It is uncontested that Stejer's, Inc. sought the Variances in an atttmpt to cure
decades ofbui !ding wjthout pcnnits, willfully altering the location. of permitted structures, building
structures too large for its lots within applicable setbacks, and converting accessory structures to
dwellings without permits. Opening Br. at 2-6. The Variances legitimize St~jer's, lnc.'s decades
of zoning code violations and allow the prejudice caused to Petitioner by Stejer's, Inc.' s violations
to continue into perpetuity. In sum; the Boa.rd erred in granting the Variances, and the Variances

prejudice Peti.tloner. As a result, the Decision should be set aside.

·n,e County's briefing provides an apropos conclusion: "[E]ven if Petitioners prevail in
this action, the Stejers will still have the right to develop their property, if only within a smaller

footprint." Resp. Br. at 11. Petitioner agrees. This is all that Petitioner seeks with this action-a
residential use on Stejer's, Inc.'s parcels in accordance with the applicable standards in the
County's zoning ordinance.

II,

REPLY

To prevail, Petitioner must do two things: (1) t.-stablish the Board erred in one of the ways
specified in LC.§ 67-5279(3); and (2) show the Decision has the potential to prejudice Petitioner,

Hawkins v. Bonneville Cnty. Bd. of Comm 'rs, 151 Idaho 228, 232, 254 P.3d 1224, 1228 (2011)
("[P]etitioner must show both an error under§ 67-5279(3) and prejudice under§ 67-5279(4)").

A.

Respondents have waived any argument that the Board did D<tt commit error under
l.C. § 67-5279(3) because they failed to address each error raised and supported by

Petitioner.
Idaho Code § 67-5279(3) provides that an agency decision is made in error when it is:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
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(d) not supported by substantial evidence on the record as a whole; or

(e) arbitrary, capricious.; or an abuse of discretion.
J.C. § 67•5279(3.)(a}(e).

The Board's Decision and rationale granting the Variances is replete with error. Petitioner's
Opening Brief sets forth nine distinct errors in four of the five categorie~ nf error iq,ecifierl hy
I.C. § 67w5279(3). Opening Br. at 11-27. The County does not rebut a single argument made by
Petitioner that the Board committed error, electing instead to focus solely on the issue of prejudice.
Resp. Br. at 7. Similarly, Stcjer's, Inc. focuses its response o:n prejudice. Int. Br. 11t 7•13. As to the
Board's errors, Stejer's, In.c. only responds to Petitioner's argument that the Decisio11 violates

applicable statutory provisions. Int. Br. at 14-17.l Stejer's, Inc. fails to rebut Petitioner•s
arguments that the Decision is arbitrary, capricious, or an abuse of discretion and not supported by
substantial evidence in the Record as a whole.
By failing to respond with argument and authority to each issue of error raised and

supported by Petitioner, Respondents waive any argument that the Board did not commit error
under J.C. § 67-5279(3). See Bagley v. Thomason, 149 Idaho 799, 805, n.6, 241 P.3d 972, 978,
n.6 (2010) (issues not addressed by respondent in responsive briefing waivoo because
l.A.R. 3S(b)(c)f21 requires responsive briefing to "contain the contentions of the respondent with
respect to the issues presented on appeal, the reasons therefor, with citati.on:s to the authorities.
statutes and parts of the transcript and record reli.ed upon"). Because Respondents waive any

argumentthatthe Board did not err under LC. § 67-5279(3 ), the only remaining issue for this Court
is whether the Decision prejudices Petitioner.

Ste:jer's. lnc.'s aq,'llments that the Decision complies with applicahle statutory pr<wisfons conSl!!t primarily oflong
block quotes interspersed with unsupported legal a1td factual allegations. Petitioner's Opening Brief at 11-21 lay!i out,
in detail, the multiple reasons the Decision does not comply with applicable statute."• and Stejer's1 Inc. 's responsive
briefing fails to otTer any Jaw or facts to the contrary.
2 Idaho AppelJam Rule 35 applies to judicial review actions under 1.R.C.P. 84(p) and 84(r).
1
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'.fhis Court reviews the Record de novo on the. issue of prejudice to the Petitioner, and
no deference is owed to the Board
With prejudice being the only remaining issue for this Court, Respondents' arguments for

deference to the Board's factual findings and zoning code interpretations are moot. The issue of
prejudice is only relevant in this Petition for Judicial Review and was not part of the proceedings
below. See State Transp. Dep't v. Kalani-Keegan, 155 Idaho 297,304, n.11, 311 P.3d 309,316,
n. l l (Ct. App. 2013) (noting that prejudice to a substantial right is essentially a question of

standing only relevant on appeal). Accordingly, the Board did not make any findings or
interpretations relative to prejudice, and this Court explores the applicable law and weighs the
relevant evidence in this appeal from the Board's Decision de novo.
C.

The Board's Decision prejudkes Petitioner's rights, and each of Respondents'
arguments to the contrary lack merit.

1.

The Record establisbgt.tbat t~.Q~rd's crroneou.r.; aqtion in_g;ranting t!t.~ Varianc!t£

p_naµd~ Petitioner,.
To set the Decision aside, LC.§ 67-5279(4) requires Petitioner to show the "agen.cy action°
pote11tiallyprejudices Petitioner. 917 Lusk, LLCv, CityofBoise, 158 Idaho 12, 19,343 P.3d41,
48 (2015) ('•real or potential prejudice·• is sufficient). Whether a petitioner's rights are prejudiced
is a ''case-by-case'' dt'tenn.ination because "each procedural irregularity, legal e1Tor, and

discretionary decision is ditlercnt and can affect the petitioner in varying ways." Hawkins,
151 Idaho at 232,254 P.3d at 1228. To show prejudice "[t]he petitioner opposing a permit must
be in jeopardy of si1ffering substantial harm if the project goes fol'ward, such as a reduction in the
opponent's land value or interference with his or her use or ownership of the land." Jd. When
analy.1:ing whether rights are pou.."ntially prejudiced., it is 'iinstruct:ive to look to law relating to
prop~-rty rights, nuisance, and trespass.,." Id. Prejudice w1der I.C. § 67-5279(4) is analyzed by

looking at the t.-'11tire record before the .Board. 9 l 7 Lusk, 158 Idaho at 19, 343 P.3d at 48.
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The Record establishes the Board"s improper grant of the Variances prejudices Petitioner
by interfering with Petitioner's use, ownership, and enjoyment of its property. Sec Price v. Payette
Cty. Bd. of Cty. Comm'rs, 131 Idaho 426,431,958 P.2d 583, 588 (1998) (findin.g prejudice where

agency decision diminished value and hampen.-d use and enjoyment). Specifically, the Board's
cmmeous grant ofd1e Variances prcjudict,-s Petitioner by depriving Petitioner of the property rights
and benefits resulting from set.back minimums, such as light, privacy, and safety. Setback

minimums are not just planning tools, they are regulations enforcing rights attendant to land
ownership for the benefit of all landowners and
[A]re considered by courts to promote a variety of public purposes. They are
held to relate to provi&ion for light and air, tire protection, traffic j•afery,
preve11tion of overcrowding, re,\1 and recreation, solving drainage problems,
protecting the appeanuue a,id character of a neighborhood, conserving
properly values, and may. in particular cases, promote a variety of ae~-thetic
and physfological values as well a~· ectJlogical and e11vironmental interests.

3 Rathkoprs The Law of Zoning and Planning§ 53:4 (4th ed.) (emphasis added).
The Board's erroneous granting of the Variances deprives Petitionc:,-r of the above rights
and benefits resulting in prejudice to Petiti1.lner as laid out in Petitioner's Opening Brief at 28-29.

The Record demom,-trates the Variances prejudice Petitioner by allowing Stcjcr's, Inc. to overbuild
its lots with multiple large dwellings, thereby increasing the intensity of use on the substandard
lots. Specifically, the reduced setbacks and increased intensity of use prejudice Petitioner by:

(1) depriving Petitioner of safe vehicular and pedestrian access to its property via Thistledo Lane
by allowing the Stejer's, Inc. 's unpermitted dwellings to sit only seven feet off the single lane
gravel road (R. at 116, 121, 174, 191); (2)depriving Petitioner of safe vehicular access and

pedestrian recreational access on Thistledo Lane by incJ:easing demand (R. at l l 6, 121, 174, 191 );
(3) depriving Petitioner of privacy, light, and air by allowing Tax: Parcel 9 and Tax Parcel 10 to be
overcrowded and overbuilt with structures too large for the lots (R. at l 75); (4) depriving Petitioner
REPLY MI!MORANDUM IN SUPPORT OF PE11TION FOR JUDICIAL REVIEW· 6
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of the use of the property as a place of rest and recreation in what should be a quiet secluded area
(R. at 182); and (5) condoning Stcjer's, lnc.'s incompatible and illegal building pra."i:ices resulting
in unsightly structures out of character with the neighborhood, reducing the marketability of
'

Petitioner's properly. (R, at 182. 191). Because the Board erred in !,Yfaltting the Variances and such
action prejudiced Petitioner•s rights, the Decision must be set aside.
2.

Re~ndc9t[' arguments~tlla.t.Pptitioncr is _notP-rciudiccd bvJhe.Board'.s actioq in
gi:_anting_the..,YariamJaclun«it.
· ,·
·
·

Respondents argue the Decision should be affirmed because Petitioner has not shown

prejudice to its substantial rights. These arguments lack merit.

·n1e County argue8 the Decision does not prejudice Petitioner by analyzing the effect of
each separate variance in isolation. Resp. Br. at 8-9. Once viewed in isolation, the County argues,
without support, that two c,f the three Variances cannot prejudice Petitioner because it is not
directly adjacent to Petitioner's land. Id. As to the third Variao.ce---the front yard setback on
Thistledo Lane--the C-0unty does not pt(lVtde any argument that the reduced setback does not
prejudice Petitioner but seems to argue Petitioner waived the issue by not "elahorate[ing] on how
the st:ru.cture ... impacts'' Petitioner's property. Id. at 9. The County also argues, without support,
that Petitioner;s rights to light, air, safety, privacy and other rights attendant to setback minimums
are m>t •~substantial." Resp. Br. at 6---7, 10. Lastly, the County argues Petitioner's challenge of the

Variances is a veiled attack on Stejer's, Inc. 's residentiaJ use and development, which the County
argues is improper because Petitioner does not have a right to challenge the use of Stejer's, Jnc.'s
property zoned R-5. id. at 10-11. Respondents• arguments each lack merit.
Stejer's, Inc., citing to Hawkins, argues there can be no prejudice here because there is no

physical change to the existing structures and because Petitioner has made "no actual showing of
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a reduction in Petitioner's land value or interference with Petitioner's use or ownership of their
land." Int. Br. at 12-· l 3.
Each of the County's arguments against prejudice are fundamentally flawed because they
rely on evaluating the prejudice from the three Variances individually, Resp. Br. at 8-9. The
County advocates for analyzing each Variance separately because two of the three Variances are
not directly adjacent to .Petitioner's property and, the County asserts, setback. reductions only affect
a neighbor's rights when the setback is "adjacent to the aggrieved party's property". Resp. Br. at
8-9.
Ffrst, the County offers no support f:br the conclusi(m that only reduced setbacks

immediately adjacent to Petitioner's property can cause prejudice. Second, even accepting the
County's unsupported theory, one of the setback Variance.., at issue is directly adjacent to
Petitioner's property, and one is enough to cause prejudice. This is especially true in this case,
where the adjacent Variance seeks a si.gnrncant front yard setback reduction, 7 feet where 25 is
required, imposing on Petitioner's property and creating safety ha?..ards on Thistledo Lane. Third,
the County's individualized analysis of each setback Variance is improper, and its logic is flawed
because J.C. § 67~5279(4) asks whether the "a.gency a.ction" prejudiced Petitioner. The "agency
action" at issue is the Decision granting all three Variances. Under LC. § 67~5279(4), the purpose
and effect of the agency action-the three setback Variances•-must be considered together to
anatyi:e the prejudice. Stejer's, Inc. 's Variance application states that the purpose of the application
is to "obtain[] setback variance approvals authorizing converting these structures for residential
use." R. at 5. The effe<,1 of the Variances is the significant increase of each lot's building envelope,
legitimizing Stcjer's, Inc. 's improper building practices and resulting in the crowding of

Petitioner's land to the l'mrth, east and south.
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Likewise, the County's argument that Petitioner's rights to light, air, safety, privacy, and
other rights attendant to setback rninimwns are not "substantial" lacks merit. Again, the County's
legal assertion that these rights are not substantial is unsupported by any authodty. Furthermore,
this argument lacks merit because such attendant property rights and benefits provide the
underlying purpose for implementing setback mjnimums in the first place. Setback mini.mums are
not imposed for the sole and exclusive purpose of evenly spacing structures. Rather, setback
minimums are imposed to foster safety, privacy, light, air, unifonn development, and more---all

of the property rights of Petitioner prejudiced by the erroneous Decisfo11 grctnting the Variances .
.Furthennore, the Hawkins Court specifically noted that looking to "property rights" and

"nuisance" law are instructive on the issue of prejudice. 151 Idaho at 232,254 P.3d at 1228.
Lastly, the County's argument that Petitioner cannot challenge Stejer's, [n.c.'s residential

use is a red herring. At no point has Petitioner argued Tax Parcel 9 and Tax Parcel IO may not be
used for residential purposes. What Petitioner has argued, and County staff have agreed, is that the

parcels are overcrowded due to Stejer's, Inc. 's intentional placement and <..-onstruction ofbuildings
within the applicable setbacks. Petitioner is not opposed to residential uses on Tax Parcel 9 and
Tax Parcel 10 that comply with applicable standards in the County's zoning ordinance and as a
result are appropriate in scale and are customized to mitigate any tight building envelope,
As to the limited argum.ent set forth by Stejer'sJ Inc., Petitioner dc>es not have to
demonstrate "actual" hann, only potential hann. Notwithstanding Stejer's, Inc. 's .incorrect

recitation of the standard, Petitioner has shown that the Board's action in granting the Variances
inflicts actual hann on Petitioner. The Decision legitimizes all ofStcjer'sj lnc.'s illegal structures,

thereby allowing them to remain well within the applicable setbacks into pt.-rpetuity, infringi.ng c>n
Petitioner's property rights. Prior to the Board's Decision, Stejer's, Inc. was subject to a building
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location pennit violation and a zoning violation notice3 that would require the pnlperty to be
brought into conformance with the County's zoning ordinance. In sum, the Decision deprives
Petitioner of all of the rights and bc..nefits flowing from applicable setback minimums.
Second, Stejer's, Inc. mi~-represents the Cowt's decision in Hawkins. Stcjer's, Inc. states:
"As in the Hawkins. case ... there cannot be a showing of prejudicing a substantial 1ight of the

Petition'-'TS; as there is no physical change to the structures or uses on the Intervenor's property by
the approval of the variance." lot. Br. at 12. Hawkins does not stand for this pruposWon.

In Hawkins, the landowner and applicant; the Meyers, sought a. lot frontage variance for
two legal nonconforming lots ac,~essed by a spur road crossing the petitioner's open grazing land.
151 Idaho at 230,254 P.3d at 1226. The petitioner argued the variance prejudiced him because it
would result in. additional use of the spur road on his land. Id. at 151 Idaho 232,254 P.3d at 1228.
Bonneville County argued the petitioner could not show prejudice because the variance "mt..-rely
allows the Meyers to continue using the property for dwelling sites as they always have.'' Id. 111is,
however, was not the basis for the Hawkins Court's finding ofno prejudice. The Ilmvkins Court
concluded the petitioner failed to demonstrate prejudice because the nature of the spur road was
unadjudicated. Id. at 151 Idaho at 23J-,,34, 254 P.3d at 1229-30 ("Hawkins ... <.'-annot show
prejudice ... because no court has adjudicated the easement rights the Meyers might have in the

spur road .... Further, there was evidence produced before the Board that the spur road may

actually be a public right-of-way, in which case Hawkins would have certainly suffered no harm.").
In sh<>rt, Stejer's, Inc. has conflated Bonneville County's argument in Hawkins with the

Hawkins Cowt's decision and rationale. l-fciwkim: does not stand for the proposition that a variance

,,

3 At the public

headug before the Planning and Zoning Commission, where the Varia.nces were deaied, staff confirmed
for tbe Commission that Stejer's, Inc.'s property was SLlbject to a building location and zoiling viola1ion n.otice. See
Tr. p. 27, JI. l--7.
REPLY MEMORANDUM IN SUPl"OR.'J'()f' PETITION POR JtlDICIAI, Revrnw
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for an existing structure cann.ot cause prejudice. Accordingly, Stejer's, Inc. 's argument that there
can be no prejudice because there is no physical change to Stejer's, Inc. 's structures goes entirely
unsuppo.rted. Furthermore, as noted above, the erroneously granted Variances cause actual

prejudice to Petitioner prec:,.isely because they ensure the illegal structures will remain in their
hannful location, depriving Petitioner of light, air, traffic safety, privacy, freedom from

overcrowding, rest, and recreation, and affecting the marketability of Petitioner's propCJ1y.

D.

Petiti.oner bas not waived any arguments or issues on review.
The C'..ounty art,,ues Petitioner waived two arguments on review by failing to raise the issues

before the Board. First, the County arguc.-s Petitioner waived its right to contest the rear yard
setback variance on the western b()undary of Tax Parcel 9 because Petitioner did not "take issue;;
with the setback below. Resp. Br. at 8. Second, the County asserts Petitioner waived any argument
that the Variances would diminish Petitioner's property value by failing to raise the issue below.
Resp. Br. at 9,,_l O.

Both of the County's waiver arguments are unsupported by citation to

applicable law or authority and, therefore, this Court should not consider them. Bach v, Bagley,
148 Idaho 784,790,229 P.3d 1146, 1152 (2010) ("We will not consider an issue not 'supported

by argumt.."Tlt and authority in the opening brief.''~)
Even if this Court addresses the County's waiver arguments, they lack merit. First,

Petitioner took issue with all three of the Variances sought by Stejer's, Inc., including the rear yard
setback on Tax: Parcel 9. Petitioner argu.c.-d the rear yard setback Variance should not be granted
on Tax Parcel 9 on several occasions: a written memorandum from Petitioner's counsel objecting
to the Variance (R. at 193-245), oral testimony from Petitiont.-r's counsel (Tr. p. 45, l. 12-p, 54, I.
23), written and oral objections from Petitioner (e.g., R. at 174), and in a motion forreconsideration
made by Petitioner (R. at 280--303). Second, as to property value, Petitioner's Opening Brief
directed the Court to portion.CJ of the Record wherein Stejer's, lnc. 's neighbor testified that the
REPI,Y MEMORANDUM IN SUPPORT OF PETrr(ON FOR JUDICIAi, REVIEW·
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Variances could detrimentally impact property values. See Opening Br. at 7. The neighbor's
comment on value is relevant to prejudice to Petitioner's land located in the same small vicinity,
and Idaho courts recognize that landowners are qualified to testify regarding the value of their

property. Empire Lumber Co. v. Thermal~Dynamic Towers, Inc., 132 Idaho 295, 306~ 971 P.2d
1l 19, 1130 (1998). Furthennore, Petitioner provided written comment that tbe Variances could
affect the marketability of Petitioner's property becai1sc the size and d(.."11Sity of structmes permitb,,"d

by the Variances shocks newcomers to the area expecting a rural community. R. at 182. No issues
or arguments have been waived.
E.

Petitioner is entitled to its attorney's fees and costs under J.C.§ 12-117 because the

Board acted without a reasonable basis in fact or law, and the County has wal.ved its
right to contest Petitioner's entitlement to fees and costs under J.C.§ 12-117.

Petitioner's Opening Brief raised the issue of whether Petitioner is entitled to an award of
its foes and costs under J.C. § l 2~ 117 and provided argument ancl authority supporting an award
of its fees and costs under LC.§ 12-117. Opening Br. at 7, 30-·31. The CoW1ty's responsive
briefing has failed to address or C()ntest Petitioner's argument for attorney's fees. As a result; in
the event Petitioner prevails, the Board has waived any argument that Petitioner is not entitled to

fees and costs under I.C. § 12-117. See Ragl~y, 149 Idaho at 805, n.6, 241 P.3d at 978, n.6.
HI.

CONCLUSION

For the reasons set forth above and for the reasons outlined in Petitioner's Opening Brief,
Petitioner respectfully requests the Court set the Decision aside and award Petitioner its reasonable
attomei s foes and costs incurred in this proceeding.
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.DATED this 12th day of February, 2018.

GIVENS PURSLEY LLP
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0
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STATE OF IDAHO

lss

{f, .

3 Rathkoprs The Law of 7..oning and Plarming § ~3:4 (4th eel.)

County ~Bbner

rLithkopr~ Tile Lnw 01' h.'11ing ,rnJ l'larn11J1g

AT~O"CLOCK \Q M
CLERK, DISTRICT d>URT

FILFP. ;t,f

N,)v,:mber ::017 Updah:
,\nkn IL R:.ithh,pL mid D~rcn i\. Ruthkopl·, Cdwm,.l H. Liegler. Jr.

12, 7-D

C'h,1p1'er 51. Rc~t1·it·ti,:,n.', on Y<1ri.b. Scth:1eks. and Fr(llltagc
fah\·::m.l l-L l.kgl~r. ,!;·. •

Deputy

§ 5:~:4, As proper zoning purpose

Refel'cnccs
Sta to zo11ing enabling act~ usu,1lly specifically authorize the restriction und rcgufation of tho height, nurnbcr of stories,
size of buildings nnd oth~r struclurcs. the percentage of a lot t.hnt may be occupied. the size of yards, court:s. nnd other
open spaces, and the density of population, in addition to authorizing restriction and regulation of location and use or
buildings, structures, and land for trade. industry. rcsidcn<.~, oi· other purposes. 1 ln the 1926 landmark case, ViJlat;t·

4

Eudul v. Amhlu Realty Co., 1 the l,;.$. Supreme Courl, in upholding the constitutionality of comprchcn&ivc .:(ming,
stated that there even then was ''no serious ditlbrencc opinion in rcsix--ct of the validity ofl.aws and regulations fixing the
height of buildings wilfan reasomiblc limits. the chanictcr of 1natcriuh and methods construction, and the adjoining

or

or

area which 111ust be left open. in order to minimize the danger of fire or col.lnfY.!ic, the evils of over crowding, .ind the like." .3
Zoning .restrictions with respect to th-.~ size or building:,;, tht~ pcix:cnt of a lot that may be occupied, and ya.rds and open
:-.pa~:cr:; mny have an even grt~ntcr relationship to lhc purp<)ses of ~:ornprehcnsive zoning t.hnn even land u~i restrict.ions.
StLHe enabling acts typically speak in the following terms:
Such regulations sha.11 be ... designed to lessen ,:ongcstion in the streets; to secure safety from fire, pa11ic
and other dangers; lo promote health and the general welfare; to provide adcquat~ light and air; to prevent
the overcrowding of land: to avoid undue concentration of population; to facilitate the adcqu..Hc pmvision
of transportation. w,1tcr, sewerage, school~, p.irks, and other public requirements. 4

The most substantial portion of the text of every zoning ordinance relates, not to the use whkh may be made of land
within it given district. but to the physical HSpecl:. of the structures which itre placed thereon, the height, silc, bulk thcreoL
the !'elation of the floor space therein to the size of the plo! upon which it has been placed. its relation to the follt' !i!ides
of the plot. and similar restrict.ions applied to control density of popttlalion. open space. and access lo light and tiir, and
which have collate-ral consequcna.~s rdating to ::.1ppe:.irnn,1c of the community, cc)nservation of property \lalucs therein,
and amcliora1fon of congestion arising from li\ling en massc.
Early cases upholding set.back and yard rcquircm<:nts involved police power ordinances th.at antedated comprch,msivc

zoni.ng. 5 Since setback and yard rcquircme1:1ts in these ci1scs were upheld as within the propc1· scope of the police p()wcr,
the use of setback. and yard rcxiu.ircments in .later ioning ord.immces guvc the i.:ourts .little difficulty. 6 l.n the case of

Wuffsorz v, Burd,m, 7 the New Yol'k Cou.rt of Appe~tls noted:
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The open spaces not only tend to minimize the danger of tire to adjoining building~ ,md thus spreading
con{fagrntion. but they also afford a great.er <ipp.:)rtunity for access by fire departments to ,t burning
building :ind thus increase the possibility or successfully stopping a conflagrntion before it spreads to other
building$. X

Today, i<1ning :;ct bock and y,1rd rt~quircmcnl~ urc considered by court:; to p,·ornote a variety of public purp-O$CS. 11wy ,U't~
held to relate lo provision for light and air, rire protc,tion, traffic safety, prevention of overcrowding. rest and ret'.rcation,
solving drainage problems, protecting the nppcarancc and chara~:ter of a neighborhood, conserving property values, :md
may, in particular cases, promote a variety of aesthetic and physiological vulu~ ar. well af,; ccoll)gical ,ind environmental
•

interests.

Q

Rcgufations establishing minimum front. side. and rear y,mfa of\cn arc simply ~xmsidercd to be forms of open spa.cc
regulation. 10 Maximum lot coverage regulations arc of the s,nnc character and accomplish the same purpose. The
validity of regulations of these kinds is no longer debatable, although pa11icuh1r tegulal.i()ns may be challenged on the
ground of unrc.isonablcncss, t~ithcr gcncrnlly or in partkular cir~:umstancc1-, 11 or on the basis of the construction or
interpretation of the regulation. 12

Footnotes
*

2

Edward Ziegler .is Professor of Law at the University of Denver College of Law. He is a frequent. author
and s1x~aker ()'('I planning and ;,oning law iss\lt:!'S mtd is the prirtc.ip:il author for revision ot'thfa treatise.
Housing & Home Finance Agem:y, Coniparativt Di~esr of Municipal and Count)' Zoning Em1bling
Stntutcs. as of Oc.fober 31. 1952 (W.1shington, D.C. 1952).
Village or budid, Ohi~, v. Amhkr R.,\alt.y (\)., 27:::? U.S. 3(i5. 47 S. Ct. 114, 71 L Ed. ~OJ. 4 Ohio l..
/\hs. 816, 54 .'\.L.R. 1016 (1926),

J
4

s
(i

1
8

9

:m U.S. at 390.
Scctil)tt 513 of Artklc 5 ofChat)ter 8 of the West Virginia Code of 1949. Thi$ was designated by the
Hou~iug 110d l'fom~ Finance Agency i1~ n rypic,1l r..<1nlog eoabling st,mu~~- Se,~~ .5J;4. N. I.
S~e herein§ 53:2.
Cf Tov.·n ol'JMl"n;yv. Hem:rn,111, 105 N.H. 167. 195 A.2d 590(1963) (hdd th.nteveo ~uch an 01·dinanc:e
could h¢ enforced by art actimt in equity even tlwugh it was not part of a comprehensive zonirt.g
ordinan,~,1). S.:t: Validity of zoning regulations requiring open i;ide or rc11r yard,. 94 A.LR. 2d 398;
Validity 1)f front setback provisions in zoning ordintrncc or regulation, 93 A.LR. 2d 11'.!:t
Wulf~ohn v. llurdc11. 241 N.Y. 288. l<iO N.E. 120, 41 A.LR. 651 (19251.
150 N.E. ,11 1.24. The requircrncnr of two side yanb. in addition to u from yard ,in<l rt~ar y.ird
dilitinguished di.•tachtid one or twt} family dwcllin~ fr()rn the row hou~es on small lots which
chamct~~l'iled Nc:w York Cily in 1916 wh<m ii~ first w11ing n~~olutioo wu~ ~1dopt~~d. The ci1rly ruh.:~
and the 1-easous for them were. as Vladed< has pointed out " ... permeated with the cor1cept of basic
con5tnwtion on a relatively ~mall lot." Vladcck, Lurge Sculc Dcvclopmcntti ,rnd One Hmrnc Zoning
Controls. 20 Law & C\1ntm1p. Proh. 255 (1955).
Sec. e.g .. City ()f C1cvela11d v. Young, 236 Miss. (i32, 111 $(). '.!.d .'.?9, l I (19:51)1 (provision for light a11d
ail' and d1•ainag~\ ri·oblcms): .hwing v. Hc;itlwott, .,48 Mio:.:h. 250, 83 N. W.;?.d 210 (J 957)(prevcutioo of
high density ofbuildingconstruction); fnternat,,,,ial Fur1ernl ScJ'vici:s. Tnc v. DeKalb County, 244 Ga,
707. 26 I S.E.'.!d 625 ( I979) (20().f(X>t sctbllck for cemetery prnvkfod priviu:,-y. sedusi()ll, and quiet for
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those within and served psychological 1u.>ed$ of neighboring property owner~). And ~e c.-1~c~ dealing
wit.h aesthetic and enviro11n1.ental iotc.l'ests ,.iti:d heri:in at§ 53:3. Ns. 4 tr.l 8.
Zoni11g regulations relating to the area of ym·ds, 4\0urts, and other open spaces are largely intended
to provide for adcqume li8-fn. (tnd vcntilatio11 between structures, and also to serve traffa: safoty,

10

II
1:2

fire protection. and aesthetic i11terc$IS. Gordon v. Crty of Warren Planning and Urhan Rcnt~wal
Commissio.n, :29 Mich. App. 309, 3:26-:n 185 N.W.:2d 6Ui9 (1971).judgmcnt all'd. 388 Mich. 8:2. 199
N,W.:2d 4(15 (1972). Sec De Sena v. Hoard of Zoning Appc,11~ oflnc, VHlagr: of t-k!in1,stcad, 45 N.Y.2d
10.~. 408 N.Y.S.:2d 14. :n9 N.E.2d 1144 (1978). in which it was held that sin,~c the public interest in
regulation on acsr.hetk ground~ is not as ~trong as in cil~es i11volviug puhlic safoty, an anrn variance
for un otherwise J,efmitt,.xl u~e l.'<HlllOt bt' denied on acsthi~tk grounds alone.
Arca. width and depth requirements h,iw tl signific,mt role Jo wiiing and their Pllf~ is to prC\.'\~nt:
overcrowding and undue cono.."11tration of population and to pl't'Scl've the essential ch.1rui;ter of a
community. S. B. S. lluildcrs, Inc. v. City of Madison Heights, 38 Midi. App. I. 195 N,W.2d 898. 903
(_1972). judgm.ent rcv'd on other grmuui,, 389 Mich ..t!:;, :206 N.W.2d 4:r7 (1973); (\tmp!-x:'1! v. Ughcs,
7 Pa. Cmnmw. 98. 298 A.2d 690 (197'.?.): [Jilh,1r (\,nst. Co. v. l1oard of Adjustmc:nt of Easttown Tp..
393 Pa. 62, 141 A.2d KSJ (1958).
"Sidcyard re~trictions provide open. unoc,11picd sp,we for scvcrnl purposes. including rest and
l'CCJ"eation, and they enhance the app.iaraJK'<;' of tbc ncighbo1'110od and thus con~crve the value of
property.&:,: Love!,uli~~~ Property 0"Aiwrs 1\~~•n, lu~:. v, Harn1."gat City Si;rvic~~ Co., 60 N.J. Supi.:r. 491.
499, I59 t\,2d 417 (App. Div. l %0), Atiy structure which interforc~ with the open, 1.1uob~tn1ct~'(1 $pa~ie
n~quircn1t'nt would be within the i11tcndment or. and pwhibited by. the rcstrktion." Plt1ce v. Boord or
Adjustment of Borough of Saddle River, 42 :'J.J, 324. 329, 2@A.2d 601. 7 A.LR.3d 1434 (!964),
Reasonable 1.oning regulations which fix area, and front and side yard requirement, in 1:hc vmiou~
districts rtre designed to promote the 01·del'ly physical development l)f a municipality according to ii
determined land use pattern, am.I repre~111 a valid exercise: of the po.lice power. The!>C restrictions serve
the overall community int.crest and arc not constitutionally offensive when reaso11nble in degree and
'-'<>tisidcred ncccsstu'Y by the governing body to the physically ham1oukms gl'Owth of land use in the
munldpaJlty. liarrJ11gro11 Glen, In~:. v, Mun.ic:lp,1l Bd. of Adjustm~~nt of Borough of Lconiil. 52 NJ.
:n 24~ A.2d 1:n (196&).
In United Mvcl'tising Col'p, v. Bornugh of Metuchc11. 42 N.J. L 198 J\.2J 447 (19M). Judge Hall
pointed out that "Mnny r.oning regulations actually rest on aesthetic c.onsiderations such as those
pretil,·ribiug sub1ublm t~~idcntial ~ct b.1d aod ynrd dist,mc~." 198 A.'.!d m 45:2. Sec Toll, Zoning for
Amtinitics, 20 Law & Contcmp. Prob. 266 (1955). for an analysi::; of the shift ofjudicia.l emphasis from
public health and sttfoty to control of density of population ttnd importm1cc of prcscrv11tion iJf th,~
amcuiti1.'S ()f lifo under the aegis of the gene.ral welfare. And st-e geuernll>• herein Ch 16 at* 1li:9.
l'lirnued dcvclopmt!nt rt!view prOL'CS8 1m1y waive st•tbuck or yarJ re~trictions but m.ay imp()se some
inini1mur1 percentage, su~h a~ 30'1/,,. oftlHi spa~c. St>e herein Plan.ncd lJnlt Dt!Velopm.ents Ch 8R, Tree
Md vegellltiu11 protection ordinnni::i~s also often opetnte in thi, fo8hion. See her(~in Tre~~ and Ve~tnti,)n
Protc;.;tion Ch 20.
See herein § 51:9.
See herein § 53: l 2.
----······•······················ ······· ···-········•···•··••··••···•·•·--•·-··········· ----····•··•···•··••·••·····-··••···••··••·••······--------
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Hungate has no obligation to bring action to bring steger's property into compliance
started because of actions against Hungate
no resolution between the parties
pages 182 and 186
Hungates demanded building be moved to comply with set back
set back of one bedroom house - county aruges can't cause harm
it is inappropriate to take each variance by themselves; was one action
agency action that triggers this
set back at this location is signfiicant
would move forward 19 feet; to get within building envelope, have to be significantly reduced
concern with standing - think he meant prejudice
testimony discusses encroachment on property lines
don't have concerns with second story buildings if fit within building envelope
significantly within set back
impacts enjoyment of property
why these are substantial rights; supreme court decision law of land
Idaho courts have looked at for finding substantial harm to property rights, parking on street was
found to have impact
Hawkins - discussed as controlling law; talks about property rights are substantial rights
no showing of prejudice related to variance because of insufficient set back on county road
didn't have facts before them
fire risk neighbor had complained about
factual analysis, when these homes are replaced they are going to be built to code, fire risk
reduced
most important, those existing homes were legal; there is no legal structure here steger built
without permits
concept raised about time
puts the actions of Hungate onto Hungate inappropriately
no matter the length of time
there is no trigger of statute of limitations
the homes cited illegally and in set backs
occurred prior to board's action
board's actions legitimized it
board's action was erroneous
consequence is structures have to be moved
- 2:47 - ww three variances at that time
setbacks steer's own
given very little authority on what - court has to determine case by case
defy anybody to show me substantial prejudice to be placed away from
setbacks requested on two parcels steger's own; Hungates don't own parcel near that set back
petitioners took offense to my separating of 3 variances; no requirement to handle as one,
instead of ruling individually
parcel that abuts thidledo; resolution between parties years ago
2:49 j - nevertheless, building in the set back
ww arguing prejudice, is building in present location harming petitioners; argument is not
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harming Hungates
i think that's all i've got
2:50 thank you
- 242 page 121 written in opposition to variance
allow new building
that's what's going on here
why it's taken 20 years to get to this point; don't want residential use
why not alleged harm residential use
forgot to allege harm size and location of buildings
saw lots of testimony about traffic, noise, increased density
none related to buildings
substantial harm - kitchen sink argument
2nd ary source
left to our devices and court required to decide case by case if harm on petitioners
our county has no building department or
have no right to that
if building stands up you get to build it
made that argument inmy briefing
buildings that are 2 stories, don't have
can't be prejudicial right
also heard multi-level buildings that block views
there's the multi-level structure has nothing to do with footprint
focus on height, not footprint
i find petitioners have conflated the ability to get change of use permit with conditional use
permit
if stegers trying to make business
aesthetics, don't get to choose what my neighbor's home looks like
to claim out of character with neighborhood - don't have that right to beign with
even opposing counsel's first comment; how many bedrooms in houses
they don't want development on this parcel
footprint of structures
2:46 if footprint smaller than what actually there
change then fewer bedrooms could be built
ww - fair point - inability to distinguish between building location permit and what was in front of
county board
shape, size, nature of buildings
- 238 jf no reduction of land values
Hungate's opinion, no showing, that harms their property value or use of their property
site conditions - oddly shaped parcels, meet variance standards
as to alleged violations
67 ....
board's comments as well as review and trying to report from staff report complies with decision
asserted illustration of denied variance
all it would be denial of this variance
could come back with additional variance requests
not under any onus to move buildings
no independent action pending
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such action would be barred by statute of limitations
consequences doesn’t automatically
denial of variance
further actions
ability of stegers to bring forward new and revised plans
240 site plan, not clear where Hungate property is
ww - bottom right on other side of thiledo lane
j - up to northwest to yellow building is also Hungate property
homes on south of thistledo ww owned by other plaintiffs in this action
jf - development; bare land to north
jf other questions
j no
- 233 jf begins arguments
structures there over 20 years
granted variance doesn't change any physical if detriment to someone else's
court didn't bring up, one of buildings moved to present location at demands of hunsgate
demanded certain conduct and building moved
if prejudice in essence commencement of statue of limitations
or
j - nevertheless these buildings are in violation of zoning requirements
jf yes
that violation and prejudice associated with it has been for 20 years
doesn't have change of impact
consent order in record
page 226
under the applicable current health districts
set limits of residential units
that's to a large degree a red herring - county by granting variance, doesn't determine bedrooms
consent order limiting it
community system would change circumstnaces as to types of use
irregular shape of the lots, grandfather placed buildings - set forth in the record
enough has been said, don't have to go thru standard of review
presumption in favor of board
court not to
to defer unless clearly erroneous
rights prejudice
hawkins controlling and dispositive
court found violated, no actual showing of actual substantial prejudice form variance to
substantial property rights
residential use permitted for each of parcel
density does not change based on variances
no harm by variances
- 2:31 no basis in law or fact for their decision
appropriate to award attorney's fees
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county has not responded to that argument and has waived it
preexistence of building under legal standard
caused harm to my clients
overcrowding, infaction of use and enjoyment of land, standard of prejudice
ask set aside decision and award
- 227 county brief if petitioners prevail can still build smaller footprint
county errors - discussed and highlighted by county and intervenor's briefings
remind court, free review over interpretation of statutes
alleged and supported 67, 6567 land use planning acts
67-6537 decision to include rationale
items detailed in briefing violated by board
no discretion to board
another - court only defers to factual findings with substantial evidence to support
no support in record
uncontested stagers built buildings within set backs
right sized buildings could have fit within
in standard of review
presumption of validity for interpretation
but not if arbitrary and capricious
decision is arb and carp if ... cites
ignore these facts that is without a rational basis
focus on inappropriate considerations - such as financial hardship
lack of enforcement by county
neighborhood squabble, no basis in fact and irrelevant
made political decision - didn't want to make stegers move these decisions
they are bound by statute and
site characterizes
economic hardship is irrelevant - cited in materials
respondents have not responded
intervener responded vaguely - are waived for authorities cited in brief
- 2:23 j - any evidence in record of value
unattractive and incompatibility
overbearing structures impacting quality
neighbors commenting on it
use and enjoyment of land
either is appropriate - cases cited
price procedural error - substantial prejudice because of lack of orderly growth within county
hampering use and enjoyment of land
similarly in ? demand for public parking on public street harm to property
supreme court has talked about set back/variances substantial rights; things court described
room for trees, between homes, view, light, erro
what's in the record to support it
testimony talks exactly about that
few examples - page 181 frank Hungate view - multi-level
accosted by boaters
182 to 183 john and Lydia Hungate concerns on variance, quiet, private
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shock visitors have expressed at seeing
page 174 Eleanor jones stark contrast between rural homes and
impacts on encroaching buildings on narrow roads
no more insignificant in price, lust cases
case by case
types of things testified, petitioners have made their record
impacting views, privacy, space
- 216 - Buildings on Stegers
entered into agreement with health department, only 3 bedrooms
historical use of 11 bedrooms
one bedroom and 2 bedroom house
variance denied
1 bedroom - green building - over 5k square foot multi-level buiding - doesn't comply
convert to residential use, must be moved back 8 feet
if use as residential building, must be set back additional 19 feet from rear
contrary to argument in county's brief, doesn't move closer to hunsgate
25 foot setback in front
require smaller structure
that's what's allowed
small lot, one bedroom residential unit allowed
other lot, 2 bedroom house - beige building in the record
if allowed as residential use
25 feet set back regardless of use
needs to move 18 feet back, away from Hungate's property
2:18 j - so the front
is to the right of the site plan
j - thistledown lane
correct; 2 move back 18 feet reduce in size or remove one structure
only allowed 2 bedroom single residence
one of these is also multi-story
j - which one
the beige house; beige and green both 2 story
j - which is yellow, other building on tax 10
yes
these consequences of denied variance, show impact on board's erroneous
impact rights
j - fair to say if impacts to your client;
what happens with or without variance
structures illegally placed; without board's action to approve them, can't stay in set backs
no approval 20 years ago; approved now; harm now to clients
j - talking about harm - understand argument built illegally and existed that way
but when comes to prejudice, fact buildings exist this way for a long time, effect prejudice prong
of your argument
no - illegality doesn't give additional rights, no standard allows variance based on preexistence
j - asking prejudice
claiming harmed
harmed by board's action - prejudice of course that they have been there
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courts have talked about these issues; case by case determination; property rights are
substantial rights
county says not but courts have siad they are
value, use and enjoyment
- 2;14 READY FOR ARGUMENT
RESERVING TIME MS NELSON
YES - TEN MINUTES
DEBORAH NELSON
HUNGATES HERE WITH ME TODAY
CHALLENGE VARIANCES
TWOITEMS
ONE BOARD'S ACTION IN ERROR
2ND BOARD'S ACTIONS PREJUDICED THEIR RIGHTS
AS COUNTY AND INTERVENER ASKED COURT TO DO
FIRST PREJUDICE
WHAT WOULD HAPPEN IF VARIANCE NOT GRANTED, DENIED AS WAS PROPER
SITE PLAN IN RECORD
RECORD PAGE 30
Hearing End Time:
Exhibits:
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Filed: 05/17/2018 13:34:27
First Judicial District, Bonner County
Michael W Rosedale, Clerk of the Court
By: Deputy Clerk - Rasor, Sandra

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of the Hungate
Trust; THE A&E FAMILY L.L.C., an
Idaho Limited Liability Company; ANNE
E. ASHBURN, an individual; ELEANOR
JONES, an individual; and JOHN
HUNGATE, an individual,

CASE NO. CV-17-1438

MEMORANDUM DECISION
AND ORDER ON PETITION
FOR REVIEW

Petitioners,
V.

BONNER COUNTY, a political
subdivision of the State of Idaho, acting
through the Bonner County Board of
Commissioners,
Respondent,

STEJER'S, INC., a Washington
Corporation,
Intervenor.

Petitioners Frank Hungate, Thomas Hungate, The A&E Family, LLC, Anne Ashburn,
Eleanor Jones, and John Hungate (Petitioners) filed a Petition for Judicial Review of the Bonner
County Board of Commissioners' decision granting a setback variance to Intervenor Stejer's Inc.
on September 18, 2017. On October 12, 2017, Stejer's Inc. filed a motion to Intervene. On
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December 29, 2017, Petitioners filed a Memorandum in Support of Petition for Judicial Review
that alleged the board's decision to grant the variance both prejudiced their substantial rights and
was in error under Idaho Code§ 67-5279(3). On January 23, 2018, Respondent Bonner County
filed its Respondent's Brief that argued the board's decision should be upheld because
Petitioners could not show prejudice to a substantial right. On January 25, 2018, Stejer's Inc.
filed an Intervenor's Brief that argued the board's decision was not in error under Idaho Code§
67-5279(3), and Petitioners had failed to show prejudice to a substantial right. On April 9, 2018,
the Petition for Judicial Review came on for hearing before the Honorable Judge Cynthia K.C.
Meyer. Petitioners were represented by John Finney of Finney Finney & Finney, P.A.
Respondent was represented by Deputy Prosecuting Attorney William Steven Wilson, and
Intervenor was represented by Deborah Nelson of Givens Pursley LLP.

For the reasons

discussed below, the Board's decision to grant the variance is affirmed.
FACTUAL AND PROCEDURAL HISTORY

On February 3, 2017, Stejer' s Inc. filed variance application V-486-1 7 with the Bonner
County Planning Department. R. 2. Stejer's Inc. requested the following variance:
A 6 foot rear yard setback where 25 feet is required and a 17 foot
front yard setback where 25 feet is required authorizing the
conversion of a permitted storage building into a single family
residence on parcel Tax-9 (BLPl 999-025 and BLP2007-0088);
and
A 7 foot front yard setback where 25 feet is required authorizing a
single family residence on parcel Tax-10 (BLP2015-0458).
R. 2. Stejer's Inc. requested the variance following the discovery in 2015 that the buildings on
Tax-9 and Tax-10 were not properly permitted. Transcript of the June 21, 2017 public hearing
held before the Bonner County Board of Commissioners, at 35-36 (BOCC Tr.). Tax-9 and Tax10 are zoned R-5 rural, which allows for one dwelling per 5 acre density. BCRC § 12-323.
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Dwellings on R-5 parcels require minimum front yard setbacks of 25 feet, minimum rear yard
setbacks of 25 feet, and minimum side yard setbacks of 25 feet. BCRC § 12-411.
Norma Stejer acquired Tax-2 and Tax-9 in 1967 and Tax-10 in 1972. R. 3, 49. Tax-2,
Tax-9, and Tax-10 are adjacent to each other with Tax-2 lying south and east of Tax-9. R. 8, 30.
Tax-9 is south and west of Tax-10. Id. The parcels are irregularly shaped and together form a
rough' triangle with a tail. Id. They are near Priest Lake (Mosquito Bay) in Coolin, Idaho. R. 3,
8-9, 17-19, 30. The Hungates acquired neighboring property in 1967. BOCC Tr. at 59. In 1981,
Norma Stejer quitclaimed title to Tax-2, Tax-9, and Tax-10 to Stejer's Inc. R. 17-19. R. 8, 30. In
the 1990s, Stejer's Inc. built two structures that are the subject of the variance request opposed
by the Hungates.
In 1997, Stejer's Inc. built a 30' x 40' garage on Tax-10 without a permit. R. 52,213. The
garage created a dispute between Stejer's Inc. and the Hungates. R. 213. The garage, referred to
as the Tan Building, encroached on the Hungates' property because its foundation stuck out 1½
feet into the road owned by the Hungates. Id. Stejer's Inc. moved the Tan Building to its current
location, approximately 5 feet away from Thistledo Lane, at some point prior to Stejer's Inc.'s
variance request. R. 8, 30, 213. At some point following its construction, Stejer's Inc. began
using the garage as a residence. In 1999, Stejer's Inc. obtained a permit to construct a garage on
Tax-9. Stejer's Inc. built a storage garage, referred to as the Green Building. R. 50. At some
point following its construction, Stejer's Inc. began using the Green Building as a residence. In
2015, the "next generation" of Stejers assumed control over Stejer's Inc. and decided to restore
the 'lean-to' located on Tax-9. BOCC Tr. at 32, 33-36. This led to Stejer's Inc.'s application for
a variance for Tax-9 and Tax-10 in 2017 when Stejer's Inc. determined that the Green Building
and the Tan Building were not properly permitted. BOCC Tr. at 35-36; R. 54-55.
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On May 4, 2017, the Bonner County Planning and Zoning Commission held a public
hearing regarding the proposed variance. R. 38, 40; Transcript of Public Hearing held before the
Bonner County Planning and Zoning Commission on May 4, 2017 (BCPZC Tr.). The Planning
and Zoning Commission heard recommendations from Marc Pecnik of the Bonner County
Planning and Zoning Department. BCPZC Tr. at 14-24. He recommended the Planning and
Zoning Commission deny the variance permit based on Bonner County Revised Code §12-234.

R. 57-66, 63. Bonner County Revised Code§ 12-234(B) requires that the Board find "adequate
evidence" that the "[s]pecial conditions and circumstances do not result from the actions of the
applicant" before a variance can be granted. BCRC § 12-234. Mr. Pecnik's report explained:
[T]he structure on Tax-9 was approved for a permit in 1999 under
old code BCRC 12-630, which also requires a 25-foot front yard
setback and a 5-foot side yard setback .... between the time of
permitting the structure and building the structure the applicant
willfully altered the location of the structure, making the structure
non-compliant with old code BCRC 12-630 and by extension
current variance standards BCRC 12-234(B).
[T]he structure on Tax-10 .... is unpermitted per BCRC 11-101,
in addition the structure was unpermitted at time of construction.
Building permits have been part of Bonner County ordinances as
early as 1980, per Bonner County Ordinance 140 (1980) 3.02(A).
This ordinance clearly states a building permit must be obtained if
"Any construction or use that will result in the creation of land
coverage greater than 200 square feet. " Due to the fact that the
structure was willfully constructed outside of county ordinance
regulations we can conclude that any resulting variance request
will fail to meet variance standard 12-2234-(B) [sic].

R. 63. The Planning and Zoning Commission also heard from counsel for the Hungates in
opposition to the variance. Counsel opined that ''these structures were not built as residences;
they were built as garages," and were "represented to Bonner County over and over and over
again as garages." BCPZC Tr. at 43. Further, "[t]he applicant presents no evidence that structures
could not have been constructed in 1997 in compliance with the setback requirements." Id John
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Hungate told the Planning and Zoning Commission that the structures were ''used as a residence
all the time," and that the new building on Tax-9 is "a garage ... with a three-story bedroom
home above it." BCPZC Tr. at 49. Following the public hearing, the Planning and Zoning
Commission denied the variance application because it did not meet the requirements of BCRC §
12-234(B); they determined the variance was required because the "[s]pecial conditions and
circumstances do result from the actions of the applicant." BCPZC Tr. at 62-64; R. 254-260.
The Stejers appealed the denial of the variance permit to the Bonner County Board of
Commissioners for a de novo review of the application. The Board received letters in support and
in opposition to the variance in advance of the public hearing. One letter, from a nearby neighbor
opposing the variance, explained that "setbacks serve many important purposes like safety,
emergency and maintenance vehicle access, utility easements, privacy, property values and
density control." R. 191. Many of the letters were concerned about future construction on Tax-9,
Tax-10, and the neighborhood in general. R. 174, 175, 191. One letter argued that "allowing the
variances ... will in turn allow a new building permit [Stejer's Inc.] requested to be issued. More
home building= more people= more traffic." R. 121. Frank Hungate's letter pointed out that the
structures had "heavy occupancy by family and friends," and "heavy use of the Lake." Id. He
also complained of"boaters running short of gas" and accosting him. R. 189. The majority of the
letters in opposition to the variance focused on building density and the potential for increased
traffic in the neighborhood if the variances were approved. R. 174, 175, 191.
A public hearing was held on the variance application before the Bonner County Board of
Commissioners on June 21, 2017. At the hearing, Marc Pecnik from Bonner County Planning
and Zoning Department recommended that the Board deny the variance. BOCC Tr. at 5-12. Mr.
Pecnik's Staff Report and Analysis provided to the Board was the same that was provided to the
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Planning and Zoning Commission. See R. 46-56, R. 57-66. The Hungates argued that the Board
should deny the variance because it did not comply with BCRC § 12-234(8). BOCC Tr. at 4653. John Hungate told the Board if the variance was granted it would open a "Pandora's Box" of
unpermitted construction in the neighborhood. BOCC Tr. at 61.
The Board also heard from individuals in support of granting the variance. Marty Taylor,
a Certified Land Use Planner, explained that the variance would not have "any impact to
Thistledo Lane," and that there was "no conflict with access." Id. at 16, 17. Stejer's Inc. argued
that Bonner County Revised Code§ 12-234 was "so subjective that, in essence, it's hard for any
variance to ever be granted if it can't be based on actions of the applicant," and that "if it's in the
family, it's kind of the sins of the father being passed on to the sins of the children." BOCC Tr.
at 27-28. Stejer's Inc. explained that it was ''trying to bring things into compliance decades
later." Id. at 28. Specifically, Stejer's Inc. mentioned that the Tan Building was "moved in the
past at the behest of the neighbors that are now objecting" to the variance. Id. at 31. The Stejers
explained that both structures had been in place for "over 20 years," that they had been built
''years ago without any complaint from surrounding neighbors," and that "[i]t would be undue
hardship ... due to the shape and locations of the lots not to grant these variances." BOCC Tr. at
33-34, 39.
Following the public hearing, the Board granted the variance and found that it was not in
violation of Bonner County Revised Code § 12-234(8) and that the variance complied with
relevant variance statutes. BOCC Tr. at 79-80; R. 243-256. The Board explained that denying the
variance "would be kind of ridiculous, being the situation it is," and that the Board had "a hard
time believing that this is going to make it better by moving it 18 feet or eight feet, or cutting that
portion of the building off to try and rectify the situation." BOCC Tr. at 71-72. The Board's
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deliberations included statements that Stejer's Inc. was "literally trying to come into compliance
and are potentially being punished for it," and were "trying to do the right thing." BOCC Tr. at
73. The Board explained that "[t]he fact the buildings have been there for 20 years, there's no
additional harm, there's no additional issue." BOCC Tr. at 73.
The Hungates filed a Petition for Judicial Review of the Board's decision on September
17, 201 7, and a Memorandum in Support on December 28, 2017. Petitioners argued that the
Board's decision was in error under Idaho Code § 67-5279(3) and their substantial rights were
prejudiced by the decision. Petitioners requested attorney fees under Idaho Code § 12-11 7 and
Idaho Code § 67-5279 on the basis that the Board's decision was without a reasonable basis in
fact or law. Memorandum in Support of Petition for Judicial Review, at 30. Bonner County filed
a Respondent's Brief on January 23, 2018. Respondent argued that Petitioners failed to show
prejudice to a substantial right. Specifically, Respondent argues that Petitioners failed to raise the
issue of a decrease in property value before the Board, and thus were prevented from raising it on
appeal, and they did not show how the setbacks otherwise prejudiced their substantial rights.

Respondent's Brief at 6-9. Respondent did not address Petitioners' claim for attorney fees.
Stejer's Inc. filed an Intervenor's Brief on January 25, 2018. Stejer's Inc. argued that the board's
decision was not in violation of Bonner County Revised Code § 12-234; that Petitioners' had
failed to show their substantial rights were prejudiced by the granting of the variance; and that
Petitioners were not entitled to attorney fees against Stejer's Inc. because Petitioners did not seek
attorney fees from Stejer's Inc. in their opening brief. Intervenor's Brief
STANDARD OF REVIEW

"The Local Land Use Planning Act (LLUPA) allows an affected person to seek judicial
review of an approval or denial of a land use application, as provided for in the Idaho
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Administrative Procedure Act (IDAPA)." 917 Lusk, LLC v. City of Boise, 158 Idaho 12, 14, 343
P.3d 41, 43 (2015); I.C. § 67-6521(1)(d). "For the purposes of judicial review of LLUPA
decisions, a local agency making a land use decision, such as the Board of Commissioners, is
treated as a government agency under IDAPA." In re Variance ZV2011-2, 156 Idaho 491, 494,
328 P.3d 471,474 (2014). Further, variance permits fall under LLUPA, and "an applicant denied
a variance permit by a county board of commissioners, or aggrieved by the decision of the board,
may seek judicial review under IDAPA." Wohrle v. Kootenai County, 147 Idaho 267, 271, 207
P .3d 998, 1002 (2009).
It is well established that "[t]he applicable statutory framework for reviewing agency

action is found in I.C. § 67-5279." In re Variance, 156 Idaho at 494, 328 P.3d at 474. Under
Idaho Code§ 67-5279:
[T]he court shall affirm the agency action unless the court finds
that the agency's findings, inferences, conclusions, or decisions
are:
in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a
whole; or
(e) arbitrary, capricious, or an abuse of discretion.

(a)
(b)
(c)
(d)

I.C. § 67-5279(3); 917 Lusk, LLC v. City of Boise, 158 Idaho 12, 14,343 P.3d 41, 43 (2015).
The "agency action shall be affirmed unless substantial rights of the appellant have been
prejudiced." Idaho Code§ 67-5279(4).
Generally, "planning and zoning decisions are entitled to a strong presumption of
validity; this includes the board's application and interpretation of their own zoning ordinances."

In re Variance ZV2011-2, 156 Idaho at 494, 328 P.3d at 474. When acting in an appellate
capacity, the district court ''will not substitute its judgment for that of the agency as to the weight
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of the evidence on questions of fact and will defer to the agency's findings unless they are
clearly erroneous." Krempasky v. Nez Perce County Planning and Zoning, 150 Idaho 231, 235,
245 P.3d 983, 987 (2010).
DISCUSSION

Petitioners seek judicial review of the Board's decision granting Stejer' s Inc.' s variance
request under Idaho Code § 67-5279 and Idaho Rules of Civil Procedure 84. Petitioners argue
that the Board's decision was (1) in violation of BCRC § 12-234 and Idaho Code§ 67-6516; (2)
in excess of the board's statutory authority; (3) not supported by substantial evidence on the
record; and (4) arbitrary, capricious, or an abuse of discretion. In that same vein, Petitioners
argue the board's decision was in violation of Idaho Code § 67-6535(2), which requires the
decision to be "in writing and accompanied by a reasoned statement that explains the criteria and
standards considered relevant, states the relevant contested facts relied upon, and explains the
rationale for the decision based on the ... relevant ordinance and statutory provisions." I.C. §
67-6535. Further, Petitioners argue that their substantial rights were violated by the board's
decision because the grant of the variance will reduce Petitioners' property value, will interfere
with Petitioners' use and enjoyment of their land, and lead to increased traffic and building
density along Thistledo Lane. Petitioners also request an award of attorney fees under Idaho
Code§ 12-117 against Respondent Bonner County.
Respondent argues that Petitioners failed to show prejudice to a substantial right because
they did not raise the issue of a reduction in property value before the Board, and they otherwise
failed to show prejudice to their substantial rights under Hawkins. Respondent's Brief, at 7-12.
Respondent did not address Petitioners' claims of error under I.C. 67-5279(3) or Petitioners'
request for attorney fees under I.C. §12-117 in its brief. Respondent's Brief Stejer's Inc. argues
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that Petitioners failed to show the Board's decision violated LC. § 67-5279(3) and that the
decision prejudiced their substantial rights because ''there is no physical change to structures or
uses on the Intervenor's property by the approval of the variance." Intervenor's Brief, at 12.
Stejer's Inc. argues the letters in opposition to the variance in the record "do not rise to the level
of prejudicing a substantial right." Id at 13. Further, Stejer's Inc. claims Petitioners are not
entitled to attorney fees against Stejer's Inc. because Petitioners did not request such fees in their
opening brief. Id. at 18. Each argument is discussed in tum.

I.

Petitioners have established the Board's decision was in error under I.C. §
67-5279(3)(a) and (d).

Generally, "[t]he party challenging the decision of the Board must not only demonstrate
that the Board erred in a manner specified by I.C. § 67-5279(3) but must also show that its
substantial rights have been prejudiced." Hawkins v.

Bonneville County Board of

Commissioners, 151 Idaho 228, 232, 254 P.3d 1224, 1228 (2011); Krempasky v. Nez Perce
County Planning and Zoning, 150 Idaho 231, 235, 245 P.3d 983, 987 (2010). Petitioners argue
that they have established the Board erred under I.C. § 67-5279(3) because (1) the Respondent
has waived argument on this issue, (2) the Intervenor did not respond to all of Petitioners' claims
of error, and thus has waived argument on those claims, and (3) the Board erred under several
sections of I.C. § 67-5279(3).
A. Respondent and Intervenor waived argument with respect to Board error under I.C. §
67-5279(3) by failing to respond to Petitioners' arguments.
It is well-established that "[t]his Court does not consider issues cited on appeal that are
not supported by propositions of law, authority, or argument." Carney v. Heinson, 133 Idaho
275, 283, 985 P.2d 1137, 1145 (1999). Thus, "a party waives an issue cited on appeal if either
argument or authority is lacking." Estes v. Barry, 132 Idaho 82, 87, 967 P.2d 284, 289 (1998).
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Generally, "[t]his Court will not search the record on appeal for error;" if an appellant fails to
"support his position with sufficient authority, those assignments of error are too indefinite to be
heard by the Court." Bach v. Bagley, 148 Idaho 784,790,229 P.3d 1146, 1152 (2010).
In the present case, Respondent's Brief lacked argument or authority to rebut Petitioners'
claims of error under Idaho Code § 67-5279(3). Respondent's failure to respond to Petitioners'
arguments under Idaho Code § 67-5279(3) constitute a waiver under Estes. See Respondent's

Brief
Stejer's Inc. did respond to some of Petitioners' claims of error under Idaho Code § 675279(3), but neglected to respond to Petitioners' argument that the Board's decision was in
excess of its statutory authority or that the decision constituted an abuse of discretion. See

Intervenor's Brief, at 13-18. Thus, Stejer's Inc. waived argument on those claims of error under
Estes. Because Petitioners are only required to show that the Board erred "in a manner specified
I.C. § 67-5279(3)," under the first prong of Hawkins, Petitioners have established that the
Board's decision was in error based on their uncontested assignments of error.
B. Even if Respondent and Intervenor had not waived argument, Petitioners have shown
that the Board's decision was in error under LC. § 67-5279(3).
Stejer's Inc. did respond to some of Petitioners' claims of error which, although they do
not determine the outcome, merit discussion. Stejer' s Inc. argued that the Board's decision was
not in violation of BCRC § 12-234, that the Board's written decision was supported by
substantial evidence in the record, and that the Board followed proper procedures to reach its
decision. Intervenor's Brief, at 13-18. However, there is substantial evidence in the record that
the Board's decision violated the standards for granting a variance outlined in BCRC § 12-234.
Specifically, Mr. Pecnik recommended the variance be denied because he found Stejer's Inc.
created the special circumstances and conditions necessitating a variance by building both
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structures without proper permits. BOCC Tr. at 12; R. 49-50, 52, 60-61, 63. Stejer's Inc. did not
contradict that the buildings were unpermitted and acknowledged that "mistakes were made."
BOCC Tr. at 31. Stejer's Inc. argued that it was not possible to obtain permits at the time based
on the dissolution of the Bonner County Building Department; however Petitioners also
presented evidence to the Board that they had built a home on their property at around the same
time, and had successfully obtained building permits. BOCC Tr. at 59-61. In reaching its
decision, the Board did not explain how Stejer's Inc. did not violate (or were in compliance with)
Bonner County Revised Code§ 12-234 when they granted the variance. BOCC Tr. at 80; R. 243256. Thus, Petitioners have shown that the Board's decision was in violation of Bonner County
Revised Code § 12-234, and that the Board erred under Idaho Code § 67-5279(3) because its
decision was in violation of relevant statutory provisions and was not supported by sufficient
evidence in the record.
II.

Petitioners have failed to show prejudice to a substantial right under the
Hawkins line of cases.

It is well established that "[t]he party challenging the decision of the Board must not only

demonstrate that the Board erred in a manner specified by LC. § 67-5279(3) but must also show
that its substantial rights have been prejudiced." Hawkins v. Bonneville County Board of
Commissioners, 151 Idaho 228, 232, 254 P.3d 1224, 1228 (2011); Krempasky v. Nez Perce
County Planning and Zoning, 150 Idaho 231, 235, 245 P.3d 983, 987 (2010). Under Hawkins,
the district court may "affirm a governing board's decision solely on the grounds that the
petitioner has not shown prejudice to a substantial right." Hawkins, 151 Idaho at 232, 254 P.3d at
1228.
Generally, petitioners opposing a variance must "show something more" in order to
demonstrate prejudice to a substantial right under Idaho Code § 67-5279(4). Hawkins v.
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Bonneville County Board of Commissioners, 151 Idaho 228, 233, 254 P.3d 1224, 1229 (2011).
The Hawkins court explained that "something more" is required because the party opposing a
variance has "no substantial right in seeing someone else's application adjudicated correctly." Id.
at 232-33, 254 P.3d at 1228-29. Thus, in order to show prejudice to a substantial right under

Hawkins, a petitioner "must still show, not merely allege, real or potential prejudice to his or her
substantial rights." Id at 233, 254 P.3d at 1229. In other words, "[t]he petitioner opposing a
permit must be in jeopardy of suffering substantial harm if the project goes forward, such as a
reduction in the opponent's land value or interference with his or her use or ownership of the
land." Id. Thus, a showing that ''the County substantively misapplied its own ordinance" is not
enough to prejudice the substantial rights of a petitioner that opposes a variance. Id.

In the

present case, Petitioners argue they have shown prejudice to a substantial right because if the
variance is granted it will reduce their property values and, alternatively, that the variance will
interfere with the use and enjoyment of their property. Both arguments are discussed below.
A. Petitioners have not shown that granting the variance will cause a reduction in their
property values.
Petitioners could show prejudice to their substantial rights

by establishing that granting

the variance will place them in jeopardy of suffering substantial economic harm. Idaho courts
have found prejudice to a substantial right when the petitioner was able to show the petitioner
was in jeopardy of suffering substantial economic harm if a permit was granted. See 917 Lusk,

LLC v. City of Boise, 158 Idaho 12, 343 P.3d 41 (2015). In Lusk, the petitioner satisfied the
"something more" test under Hawkins by showing that the proposed construction of student
housing in their neighborhood would "potentially drive business away from the neighborhood,"
"require time and expense for Petitioner to police parking on its own property," and result in a
reduction in value of the LLC's property. Lusk, 158 Idaho at 19, 343 P.3d at 48. Specifically, the
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petitioner explained "[t]he most immediate, real, significant, and anticipated adverse

consequence to Petitioner and other property owners in the neighborhood . . . is the parking
crisis created by the City's approval of an additional two stories of habitable apartments." Id. at
18, 343 P.3d at 47. "The project calls for 622 bedrooms to house students," in apartments with
"only 280 parking spaces." Id. at 19, 343 P.3d at 48. The Lusk court held the bare facts of the
project, "[w]ithout even attempting to evaluate the impact of guests who arrive by automobile,"
presented "sufficient evidence that Lusk is in jeopardy of economic harm from the project to
satisfy the requirements set forth in Hawkins." Id.
Petitioners herein argue they are in jeopardy of suffering substantial economic harm
because if the variance is granted it will cause a reduction in the value of their property.
Specifically, Petitioners argue the variance "condon[es] Stejer's Inc.'s incompatible and illegal
building practices resulting in unsightly structures out of character with the neighborhood,"
which will in turn "reduc[e] the marketability of Petitioner's property." Reply Memorandum in

Support of Petition for Judicial Review, at 7, 11. Petitioners have presented no evidence
regarding how the structures impacted their property values over time but merely allege that the
variance will cause a reduction in property values. It is important to note that these structures
have been in place for at least 20 years; if the structures have negatively impacted Petitioners'
property values since their construction, Petitioners should be able to show a reduction in value
at this point. Further, Petitioners did not raise this argument before the Board; it was mentioned
in one line from a letter sent to the Board for consideration. R. 191. The letter was written by the
Hungates' neighbor and it briefly mentions property values before moving on to concerns about
increased traffic and building density. Id. Petitioners have failed to show how the variance will
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directly impact and reduce the value of their property. Thus, Petitioners have failed to show
prejudice to their substantial rights under Lusk
B. Petitioners have not shown that granting the variance will interfere with the use and
enjoyment of their property.

Petitioners could show prejudice to their substantial rights

by establishing that granting

the variance will interfere with their ownership or ability to use their property. The Idaho
Supreme Court in Hawkins established that interference with the ownership or use of one's
property does prejudice a substantial right. Hawkins v. Bonneville County Board of
Commissioners, 151 Idaho 228, 233, 254 P.3d 1224, 1229 (2011). The Hawkins court held that

Hawkins could not show prejudice in terms of interference with the ownership or use of his
property based on an increased use of the spur road because "no court has adjudicated the
easement rights the Meyers might have in the spur road." Id. at 233-34, 254 P.3d at 1229-30. The
Hawkins court explained that the impact to Hawkins' property was minimal: "[a]llowing the

Meyers to construct new homes . . . will not change the number of structures on the land
adjoining Hawkins' property." Id. at 234, 254 P.3d at 1230. The variance at issue allowed ''the
Meyers to continue using the property for dwelling sites as they always have, and . . . [did] not
generate any new risks or burdens for Hawkins' property." Id. at 232, 254 P.3d at 1228. Further,
the Hawkins court explained that newer structures would in fact make the property safer, thus
Hawkins could not show prejudice to a substantial right based on the variance creating an alleged
"fire hazard to his property." Id
Petitioners herein allege that granting the variance will prejudice their substantial rights
by interfering with the use and enjoyment of their property. Petitioners point to the possibility of
increased traffic along Thistledo Lane and claim granting the variance will have a negative
impact on their "enjoyment of being in an idyllic rural setting," and on ''water quality and the
MEMORANDUM DECISION AND ORDER ON PETITION FOR REVIEW--15
Hungate et al v. Bonner County

SUPREME COURT DOCKET #46114-2018

Page 182 of 222

surrounding wetlands." Memorandum in Support, at 29; Reply Memorandum, at 6. In the main,
the record shows that Petitioners and others who oppose the variance are very concerned about

future construction on Tax-9 and Tax-10, or in the neighborhood, and do not want to create a
precedent that will encourage unpermitted construction along Priest Lake. Petitioners have failed
to establish that the Board's decision prejudiced their substantial rights because Petitioners have
failed to show how granting the variance will affect their use of their property given that these
structures have been in place for 20 years. The variance, if granted, merely provides Board
approval of a long-existing situation. It does not allow for new construction on Tax-9 or Tax-10.
Petitioners have not shown how granting the variance will cause an increase in traffic or will
affect travel on Thistledo Lane because, again, the setback would merely allow the Tan Building
to remain in place, and would not allow for additional construction on Tax-10. Even if
Petitioners' concerns regarding "overbuilding" and "overdevelopment" may be well-founded,
they are not sufficient to show that the granting of this setback variance has prejudiced the
Petitioners' substantial rights with respect to the use and enjoyment of their property. Thus,
Petitioners have failed to show the "something more" required under Hawkins to establish
prejudice to their substantial rights.

III.

Petitioners are not entitled to attorney fees against the Respondent under
I.C. § 12-117 because they are not the prevailing party in this action.

Petitioners seek an award of attorney fees under Idaho Code § 12-117. In order to be
awarded attorney fees under Idaho Code § 12-11 7, ''the party must be the prevailing party on
appeal." Building Contractors Ass 'n of Southwestern Idaho v. Idaho Public Utilities

Commission, 151 Idaho 10, 18, 253 P.3d 684, 692 (2011). Because the Court has affirmed the
Board's decision to grant the variance, Petitioners are not the prevailing parties on appeal and
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they are not entitled to an award of attorney fees. Neither Respondent nor Intervenor has
requested attorney fees on appeal.

CONCLUSION

For the above stated reasons, the Board's decision to grant variance V-486-1 7 is
affirmed.

ORDER:

Based on the foregoing and good cause appearing therefore,
IT IS HERBY ORDERED, the Bonner County Board of Commissioner's decision to
grant variance V -486-1 7 is affirmed.

DATED this /

~r;;;; of May, 2018.
BY THE COURT:
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNGATE and THOM AS
K. HUNGATE, as Trustees of The
Hungate Trust; THE A&E FAM ILY
LLC, an Idaho limited liability
company; ANNE ASHBURN, an
individual; ELEANOR JONES, and
individual; and JOHN HUNGATE, an
individual,
v.

Case No. CV-2017-1438

PROPOSED JUDGM ENT

Petitioners,

BONNER COUNTY, a political
subdivision of the State of Idaho,
acting through the Bonner County
Board of Commissioners,
Respondent,
STEJER’S INC., a Washington
Corporation,
Intervenor.
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JUDGM ENT IS ENTERED AS FOLLOWS:
1. Judgement is hereby entered in favor of Respondent Bonner County,
Idaho and Intervenor Stejer’s Inc., and against the Petitioners.

W

2. The Bonner County Board of Commissioner’s decision granting
variance V-486-17 is hereby affirmed.

3. The parties shall bear their own costs and attorney’s fees.
Signed: 6/12/2018 04:32 PM

DATED this _____ day of June, 2018.

DISTRICT JUDGE

a
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FRANK P. HUNGATE and THOMAS K.
HUNGATE, as Trustees of The Hungate Trust;
THE A&E FAMILY L.L.C., an Idaho limited
liability company; ANNE E. ASHBURN, an
individual; ELEANOR JONES, an individual;
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Appellants,
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BONNER COUNTY, a political subdivision of the
State of Idaho, acting through the Bonner County
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STEJER’S, INC., a Washington corporation,
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TO:

THE ABOVE NAMED RESPONDENT, BONNER COUNTY, AND THE
PARTY’S
ATTORNEY,
WILLIAM
STEVEN
WILSON,
DEPUTY
PROSECUTING ATTORNEY, BONNER COUNTY PROSECUTOR’S OFFICE,
127 SOUTH FIRST AVENUE, SANDPOINT, ID 83864; AND INTERVENORRESPONDENT, STEJER’S, INC., AND THE PARTY’S ATTORNEY, JOHN A.
FINNEY, FINNEY & FINNEY, P.A., 120 EAST LAKE STREET, SUITE 317,
SANDPOINT, ID 83864, AND THE CLERK OF THE ABOVE ENTITLED
COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellants, Frank P. Hungate and Thomas K. Hungate, as

Trustees of The Hungate Trust; The A&E Family L.L.C.; Anne E. Ashburn; Eleanor Jones;
Frank Hungate; and John Hungate (collectively, “Appellants”), appeal against the above-named
Respondent and Intervenor-Respondent to the Idaho Supreme Court from the “Memorandum
Decision and Order on Petition for Review” entered in the above-entitled action on May 17,
2018 and the “Judgment” entered in the above-entitled action on June 13, 2018 by the Honorable
Judge Cynthia K.C. Meyer, presiding. A copy of the Memorandum Decision and Order on
Petition for Review and Judgment being appealed is attached to this Notice of Appeal.
2.

Appellants have a right to appeal to the Idaho Supreme Court, and the

Memorandum Decision and Order on Petition for Review and Judgment described in paragraph
1 above are appealable, under and pursuant to Rule 11(f) I.A.R.
3.

A preliminary statement of the issues on appeal which Appellants intend to assert

in the appeal is as follows (this list of issues on appeal shall not prevent Appellants from
asserting other issues on appeal):
(a)

Whether the Court erred in its conclusion that Appellants’ substantial
rights were not prejudiced by the decision of the Board of County
Commissioners for Bonner County to grant the Intervenor-Respondent
three (3) setback variances from Bonner County’s zoning ordinance.
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4.

No order has been entered sealing any part of the record.

5.

Appellants request the preparation of the reporter’s transcript of all testimony and

proceedings held before the Court on April 9, 2018.
6.

Appellants request the following documents be included in the Clerk’s Record:
(a)

The standard record specified for appeals from administrative proceedings
by Rule 28(b)(3), I.A.R.;

(b)

All briefs submitted on judicial review by all parties including all
appendices thereto; and

(c)
7.

All motions, responses, orders, and judgments thereon.

I do hereby certify that:
(a)

A copy of this Notice of Appeal has been served on the reporter, Diane
Bolan, at the address and in the manner indicated on the Certificate of
Service hereto;

(b)

The Clerk of the District Court has been paid the estimated fee for
preparation of the reporter’s transcript;

(c)

The estimated fee for preparation of the Clerk’s Record has been paid;

(d)

The appellate filing fee has been paid; and

(e)

Service has been made upon all parties required to be served pursuant to
Rule 20 I.A.R.
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DATED this 28th day of June, 2018.
GIVENS PURSLEY LLP

By:

/s/ Deborah E. Nelson
Deborah E. Nelson
Jeffrey W. Bower
Attorneys for Appellants
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CERTIFICATE OF SERVICE
I hereby certify that on this 28th day of June, 2018, I caused to be served a true and
correct copy of the foregoing by the method indicated below and addressed to the following
persons.
William Steven Wilson
Deputy Prosecuting Attorney
Bonner County Prosecutor’s Office
127 South First Avenue
Sandpoint, ID 83864

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208.263.6726)
iCourt email
prosefile@bonnercountyid.gov

John A. Finney
FINNEY & FINNEY, P.A.
120 East Lake Street, Suite 317
Sandpoint, ID 83864

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208.263.8211)
iCourt email
johnfinney@finneylaw.net

Diane Bolan
Kootenai County Courthouse
501 Government Way
PO Box 9000
Coeur d’Alene, ID 83816-9000

U.S. Mail
Overnight Mail
Hand Delivery
Facsimile (208.446.1138)
Email
realtimereporter@hotmail.com

/s/ Deborah E. Nelson
Deborah E. Nelson
Jeffrey W. Bower
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First Judicial District, Bonner County
Michael W Rosedale, Clerk of the Court
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into
conversion of
storage building
building into
into aa single
single family
parcel Tax-9
residence
(BLPI999-025 and
residence on
on parcel
Tax-9 (BLP1999-025
and BLP2007-0088);
and
3AM;
1m;
yard setback where 25
front yard
is required
authorizing a
A 7 foot front
25 feet is
required authorizing
(BLP2015-0458).
Tax-lO (BLP2015-0458).
parcel Tax-10
residence on parcel
single family
family residence

Stejer’s
Inc.
R.
following the discovery
in 2015
R. 2.
2. Stejer’s
Inc. requested the
Stejer's Inc.
the variance following
2015 that
discovery in
that the buildings
buildings on
Transcn'pt of the
Tax-10 were
Tax-9
permitted. Transcript
Tor-9 and Tax-lO
were not
not properly
properly permitted.
21, 2017
2017 public hearing
the June
June 21,
held
of Commissioners,
at
held before
before the
the Bonner County Board of
Commissioners, at
at 35-36

(BOCC TL).
Tr.). Tax-9 and TaxTL).

R-S
10
for one
rural, which
per 55 acre
axe
rural,
10 are
are zoned
zoned R—5
R-5 rural,
which allows
allows for
one dwelling per
acre density.
density.

BCRC
BCRC

5

§ 12-323.
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R-5
yard setbacks of 25
feet,
25 feet,
feet, minimum rear yard
Dwellings
require minimum front yard
on R—5
R-5 parcels require
Dwellings on
feet, and
setbacks of
of 25 feet,

12-411.
1.
minimum side
side yard
of 25 feet. BCRC §$ 12-41
yard setbacks of

Tax-10 in
Tax-lO
in 1972.
Tax—2,
in 1967
in
1972. R.
R. 3,
3, 49.
49. Tax-2,
Tax-2,
Norma Stejer
Tax-2 and Tax-9
Tax-9 in
in
1967 and TaX—IO
Stejer acquired
acquired Tax-2
Tax-10 are adjacent
Tax-9. R.
R. 8,
adjacent to each other with Tax-2
Tax-2lying
8, 30.
Tax-9, and Tax-lO
lying south and east of Tax—9.
Tax-10. Id.
Tax-lO.
0f Tax-IO.
Id. The
Tax-9
is
Id.
The parcels are
together form
form a
are irregularly shaped and together
Tax-9 is
is south
south and west of
rough“
rough"
Id.
tail. Id.
Bay)
Id. They are
are near Priest Lake (Mosquito Bay)
rough' triangle with a tail.

8-9,
8-9,
30.
8-9, 17-19,
17-19,30.

in Coolin, Idaho. R.
in
R. 3,

in 1967. BOCC Tr.
in
Tr. at 59.
59. In 1981,
The Hungates acquired neighboring property in

Tax-10 to Stejer’s
Tax-2, Tax-9, and Tax-lO
title to Tax-Z,
R. 17-19.
17-19. R. 8,
8, 30.
30. In
Stejer quitclaimed title
Stejer's Inc. R.
Norma Stejer
Inc.
built two
that are the subject of the variance request opposed
Inc. built
two structures that
the
1990s, Stejer’s
Stejer's Inc.
the 19905,

by the Hungates.

40’
Tax-10
garage on Tax-IO
without a permit. R. 52, 213. The
The
Inc. built
built a 30’
Stejer's Inc.
30' x 40’
40' garage
Tax-10 without
In
ln 1997, Stejer’s
garage, referred to
garage created a dispute between Stejer’s
R. 213. The
The garage,
Stejer's Inc. and the Hungates. R.
garage

Hungates' property because
as
as the Tan Building, encroached on the Hungates’

its foundation stuck out
its
out

llz

11/2

into the road owned by the Hungates. Id.
Inc. moved the Tan Building to its
its current
feet into
Id.
1d Stejer’s
Stejer's Inc.
Inc.’s
feet away from
prior to
from Thistledo Lane,
Lane, at
t0
location, approximately 55 feet
at some point prior
to Stejer’s
Stejer's Inc.’s
Inc.'s

request.
213. At
its
variance
variance request.
request. R.
R. 8,
8, 30,
30, 213.
At some
some point following its
its construction,
construction, Stejer’s
Stejer's Inc.
lnc. began

using the garage as
as a residence.
residence. In 1999,
1999, Stejer’s
Stejer's Inc. obtained a permit to construct a garage on
Stejer’s
Tax-9.
built a
Inc.
garage, refeITed
referred
referred
Tax-9. Stejer’s
Inc. built
a storage
storage garage,
Stejer's Inc.
referred to
to as
the Green Building.
Building. R.
R. 50.
as the
50. At some
point
point following

its construction,
construction, Stejer’s
its
Inc. began using
Stejer's Inc.
In
using the
the Green Building as
as a residence.
residence. In

generation" of Stejers
Stejers
Inc. and decided to
Stejers assumed control over Stejer’s
"next generation”
Stejer's Inc.
Inc.
2015, the “next
to restore
‘lean-to’
the
the ‘lean-to’
'lean-to' located

Inc.’s
33-36. This led
0n Tax-9. BOCC Tr. at
33—36.
on
led to
at 32,
to Stejer’s
for
Inc.'s application for
32,33-36.
Stejer's Inc.’s

Tax-10 in
Stejer’s
a variance
in
for Tax-9 and Tax-IO
2017 when Stejer’s
variance for
in20l7
Inc. determined that the Green Building
Stejer's Inc.

Building were not properly permitted. BOCC Tr.
and the Tan Building
Tr. at 35-36; R.
R. 54-55.
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held aa public
and Zoning
Zoning Commission held
4, 2017,
2017, the
the Bonner County Planning and
On May
May 4,
R. 38, 40;
40; Transcript of Public Hearing held before the
hearing regarding
regarding the proposed variance. R.
2017 (BCPZC Tr.).
Tr.). The Planning
Planning
Tn).
4,2017
Bonner County Planning
Flaming and Zoning Commission on May 4,

Pecnik of the
the Bonner
Bonner County
recommendations from
from Marc
Marc Pecnik
heard recommendations
and
Commission heard
and Zoning
Zoning Commission
Flaming and
Tr.
Planning
He recommended the
the Planning
BCPZC Tr.
Tr. at
14-24. He
Deparbnent. BCPZC
at 14-24.
Planning and
and Zoning Department.

Revised Code
Code §12-234.
Zoning
Zorung Commission deny the variance permit based on Bonner County Revised
$12-234.
find
find “adequate
l2-234(B) requires that the Board ﬁnd
R.
R. 57-66,
63. Bonner County Revised Code §$ 12-234(B)
"adequate
57-66, 63.
result from the
the actions
actions of the
evidence”
“[s]pecial
"[s]pecial conditions and circumstances do not result
evidence" that the “[s]pecial

”
applicant”
Pecnik's report explained:
explained:
applican
applicant" before a variance can be granted. BCRC §g 12-234. Mr. Pecnik’s

permit in
for a permit
in 1999 under
[T]he
[T]he structure on Tax-9 was approved for
25-foot
yard
old
BCRC 12-630, which also
also requires
requires aa 25-foot front yard
old code BCRC
setback and aa 5-foot
S-foot side yard setback
setback .. .. .. .. between the time of
permitting the
the applicant
the structure
structure and
and building
building the
the structure
structure the
willﬁllly
willfully altered the
the location of the
the structure, making the
the structure
willﬁllly
12-630
non-compliant
and
With
with old
by extension
non-compliant with
old code
code BCRC
BCRC 12-630 and by
current variance standards BCRC
BCRC 12-234(B).
I2-234(B).
12—234(B).
.

.

.

.

Tax-10
Tax—IO .. .. .. .. is
unpermjtted per BCRC
BCRC 11-101,
I l-101,
s1Iucture on Tax-lO
is unpermitted
[T]he
[T]he structure
of
construction.
in
structure
in addition the
at
time
unpermitted at
was
the
was unpennitted
at
part of Bonner County ordinances as
Building permits have been
been part
(1980) 3.02(A).
1980, per Bonner County Ordinance
as 1980,
140 (1980)
early as
Ordinance 140
if
This ordinance clearly states a building permit must be obtained if
“Any
"Any construction 0r
or
will result
that will
result in
in
or use
use that
in the
the creation
creation 0f
of land
””
coverage greater than
than 200 square feet.
to the
the fact
fact that
that the
feet.
-feet." Due to
was willfully
willfully constructed
structure
ordinance
of
0f
willfully
structure was
constructed outside
county
county
outside
regulations we
we can
can conclude
variance request
resulting
conclude that
that any
any resulting
resulting variance
will
will fail
fail to meet variance standard
12-2234-(B)
standard 12—2234-(B)
l2-2234-(B) [sic].
[sic].
[sic].
.

.

.

.

for
in
and Zoning
Zomng Commission also
for the
R.
R. 63.
63. The
The Planning
Planning and
also heard
heard from
from counsel
counsel for
the Hungates
Hungates in
built as
opposition to
to the
the variance.
variance. Counsel
Counsel opined that
that “these
were not built
as residences;
"these structures were

garages," and were
built as
as garages,”
were “represented
they were built
to Bonner County over and
and over
over and over
they
"represented to
garages." BCPZC Tr.
Tr. at
at 43. Further, “[t]he
again as garages.”
“[t]he
applicant presents no evidence that
structures
that structures
"[t]he applicant
in 1997 in
in compliance
requirements.".Id.
could not have been constructed in
Id.
Id. John
compliance with the setback requirements.”
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Hungate told the Planning and Zoning Commission that the structures
stnrctures were “used
residence
'hsed as a residence
is
on
garage .. .. .. with a three-story bedroom
all the
all
on Tax-9
Tax-9 is
is “a
the time,”
time," and that the new building 0n
"a garage
.

.

.

it.”
public healing,
BCPZC Tr.
Tr. at
49. Following
Following the
hearing, the
the Planning
Planning and
and Zoning
Zoning
home
hearing,
it." BCPZC
at 49.
the public
home above
above it.”

it did not meet the requirements of
Commission denied the variance application because it
of BCRC

§
$

“[s]pecial
the variance
variance was
was required because
because the
the “[s]pecial
conditions and
12-234(B);
n-Ba(B); they
they determined
determined the
"[s]pecial conditions

R. 254-260.
Tr. at 62-64;
circumstances do result from the actions of
applicant." BCPZC Tr.
62-64;R.254-260.
of the applicant.”

Board of
appealed the
the denial
denial of the
the variance
variance permit to the
the Bonner County Board
The
The Stejers appealed
nova review of
letters in
in support and
for a de novo
Commissioners for
of the application. The Board received letters
in advance of
in
letter, from a nearby neighbor
in opposition to the variance in
of the public hearing. One letter,

purposes like
like safety,
opposing
important purposes
variance, explained
explained that
that “setbacks
serve many
many important
like
opposing the
the variance,
"setbacks serve
maintenance vehicle
vehicle access,
access,
emergency
and maintenance
emergency and

privacy, property
property values
values and
utility
utility easements,
easements, privacy,
privacy,
utility

of

19].
letters were concerned about future construction
R. 191.
191.Many
of the letters
Many of
density control.”
control." R.
density

general.R.
in general.
Tax-10,
Tax-lO,
R. 174,
Tax-IO,
neighborhood in
174,175,I91.
175, 191. One
Tar-l0, and the neighborhood

on Tax-9,

letter argued that “allowing
letter
"allowing the

[Stejer’s
in turn allow
will in
variances .. .. .. will
allow a new building
building permit [Stejer’s
requested to be issued. More
Inc.] requested
[Stejer's Inc.]
.

.

.

:

:

trafﬁc.”
traﬁic.”
letter pointed out that the
home building = more people = more traffic.”
traffic." R.
R. 121. Frank Hungate’s
Hungate's letter
structures
structures

friends,”
of the
had
Id.
had “heavy
"heavy occupancy by
by family and friends,”
friends," and
and “heavy
use of
the Lake.”
Lake." Id.
Id. He
"heavy use

gas" and accosting him. R.
of
ofthe
also complained
complained of
of “boaters
"boaters running short of gas”
R. 189. The majority of
of the
in opposition to the
for increased
letters in
letters
the variance focused on building density
increased
density and the
the potential for

van'ances were approved. R.
if
in the neighborhood
trafﬁc
trafﬁc
neighborhood if
if the variances
variances
174,175,191.
175, 191.
traffic in
R. 174,

hean'ng was held on the variance application before the Bonner
public hearing
A public
Bonner County Board of

2017. At the
Commissioners
June 21,
21,2017.
hearing, Marc Pecnik
Pecnik from
from Bonner County Planning
Commissioners on June
the hearing,
and
that the Board deny the variance. BOCC Tr.
Tr. at
and Zoning
Zormg Department
Department recommended that
at 5-12. Mr.
Mr.

Pecnik’s
provided to
Staff
Pecnik's Staff
Staff Report and Analysis provided
to the Board was the same that was provided to the
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Planning and
Zoning Commission.
Commission. See
See R. 46-56,
46-56, R.
R. 57-66.
57-66. The Hungates
Htrngates argued that the Board
and Zoning
should deny the variance because
told the Board
53.
53. John Hungate told

itit did not comply with BCRC
BCRC §$ 12-234(B).
l2-234(B). BOCC
BOCC Tr.
Tr. at
46at 46-

ififif the variance was granted it would open a “Pandora’s
Box" of
"Pandora's Box”
it

in the neighborhood.
Tr. at 61.
neighborhood. BOCC Tr.
unpermitted
unpermitted construction in

in support of granting the variance. Marty Taylor,
The Board also heard from individuals
individuals in

not have
have “any
impact to
Planner, explained
variance would
would not
a
Land Use
Use Planner,
explained that
that the
the variance
"any impact
a Certiﬁed
Certified Land
Id.
17. Stejer’s
Inc. argued
Id. at
at 16,
16,17.
Stejer's Inc.
conflict with access.”
access." Id.
Thistledo Lane,”
Lane," and that there was “no
"no conﬂict
it’s
12—234 was “so
for any
in essence,
essence, it’s
it's hard for
that, in
that Bonner County Revised Code §$ 12-234
"so subjective that,

ofthe
if it
it can’t
can't be based on actions of
of the applicant,”
applicant," and that
variance to ever be granted if

“if
“if
in the
it's in
"if it’s
it’s

it’s
of the children.”
children." BOCC Tr.
of the father being passed on to the sins of
it's kind of the sins of
family, it’s

Inc.
Inc. explained
explained that
that
at
at 27-28.
27-28. Stejer’s
Stejer's Inc.

“trying
into
into compliance
ititit was
was “trying
to bring things
things into
"trying to

decades
decades

later.”
later.”
in the
Building was
Inc. mentioned that the
was “moved
28. Speciﬁcally,
Specifically, Stejer’s
Stejer's Inc.
the Tan Building
"moved in
Id.
later." Id.
Id. at 28.

8t

Id. at
ers
31.
Id.
3 1. The Stejers
varianc e. Id.
at3l.
objecting" to the variance.
at the behest of the neighbors that are now objecting”
past at

place for
years," that they
built
in place
for “over
had been
20 years,”
they had
had been built
that both
both structures had
been in
explained
explained that
"over 20
“years
neighbors," and that
ago without any complaint from surrounding neighbors,”
'lears ago

*[i]t
“[i]t would be
“[i]t
be undue

lots not to grant these variances.”
variances." BOCC Tr. at
hardship .. .. .. due to the shape and locations of the lots
.

.

.

33-34,
39.
33-34,39.
it was not in
in
the public hearing, the Board granted the variance and found that it
Following the

Revised Code
variance complied
violation
violation
Bonner County
County Revised
Code §12-234(B)
and that
that the
the variance
complied with
violation of Bonner
$12-234(B) and
that denying the
Tr. at
at 79-80;
R. 243-256. The Board explained
79-80;R.243-256.
explained that
relevant variance statutes. BOCC Tr.
is,”
it is,”
of ridiculous,
is," and that the Board had “a
ridiculous, being the
variance “would
the situation it
"a hard
"would be kind of

this is
is going to make it
it better by
it 18 feet or eight feet,
time believing that this
by moving it
feet, or cutting that

situation.”
Tr.
off to
to
to try
and rectify
rectifr the
BOCC Tr.
Tr. at
at 71-72.
7l-72. The
The Board’s
Board's
portion of the
rectify
the building
building off
the situation.”
situation." BOCC
try and
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er’s Inc.
Stejer’s
that Stej
deliberations
deliberations
Stejer's
deliberations included statements that

for
punished for
and
and are potentially being punished

“literally
was “literally
trying to come into compliance
compliance
"literally trying

it,”
thing.”
the right
right thing.”
to do the
it," and were “trying
thing." BOCC
BOCC Tr.
Tr. at
"trying to

it,”

*[t]he fact the buildings
for 20 years,
years, there’s
“[t]he
buildings have been
been there for
there's no
The Board explained that “[t]he
years,
73. The

73.

there’s
additional
additional harm, there’s
there's

Tr. at
no additional issue.”
73.
issue." BOCC Tr.
at73.

of the
Petition for Judicial Review of
the Board’s
Board's decision on
on September
September
The Hungates ﬁled
filed a Petition
2017. Petitioners
in
Petitioners argued that
that the
in Support
Support on
on December
December 28,
28,2017.
17,2017,
and aa Memorandum in
2017, and
17,

Board’s
their substantial rights
in error under
rights were
67-52796)
Idaho Code
was in
under Idaho
Code §$ 67-5279(3)
67-5279(3) and their
Board's decision
decision was

decision.
prejudiced by the
Petitioners requested
requested attorney
fees under
under Idaho
prejudiced
attorney fees
the decision.
decision. Petitioners

12-117
17 and
Code
Code §$ 12-1
l2-ll7
and

67—5279
decision
without a reasonable
in
reasonable basis
Board's decision
decision was without
basis in
Idaho
67-5279 on the basis
basis that the
the Board’s
Idaho Code
Code §$ 67-5279
0r law.
fact or
fact

in Support
Memorandum in
Review, at 30.
30. Bonner
Bonner County ﬁled
filed
Support ofPetitionfor
of Petition
Petitionfor
Judictal Review,
ofPetitionfor
for Judicial
of

2018. Respondent argued that
23,2018.
that Petitioners
Petitioners failed to
to
a
on January
January 23,
a Respondent’s
Respondent's Brief on

show

failed to raise the
ﬁght. Speciﬁcally,
right.
Petitioners failed
prejudice to a substantial right.
Specifically, Respondent argues that Petitioners
Speciﬁcally,
prejudice
prejudice

prevented ﬁom
from raising it
in property value
it on
value before the Board,
Board, and thus were prevented
issue of
of a decrease in
their
prejudiced their
substantial
rights.
did not
not show how the
the setbacks
their substantial
substantial rights.
appeal, and
and they
they did
setbacks otherwise
otherwise prejudiced
appeal,

’s Brief
6-9.
Petitioners’
Respondent’s
for
did
Respondent
for attorney
at
attorney
Brief at
at 6-9.
6-9. Respondent did
did not
not address
address Petitioners’
Petitioners' claim
claim for
attorney fees.
Respondent's
Brief

Stejer’s
Brief
that the
2018. Stejer’s
filed an Intervenor’s
Intervenor's Brief
Brief on January
25,2018.
Stejer's Inc. argued
argued that
the board’s
January 25,
board's
Stejer's Inc. ﬁled
decision
decision

in violation of
of Bonner County Revised
was
was not
not in
Revised Code
Code

Petitioners' had
§
$ 12-234; that Petitioners’

their substantial
substantial rights were prejudiced by
granting of the
failed to
failed
that
to show their
by the
the granting
the variance;
variance; and that

Petitioners
Petitioners

er’s Inc.
er’s
entitled to attorney
Petitioners did not
were not entitled
Inc. because Petitioners
attorney
attomey fees
fees against
against Stej
Stejer's
not seek

's
Inc. in
in their
their opening brief.
Brief,
brief. Intervenor
Stejer's Inc.
Intervenor's’s
Brief
Brief
attorney fees from Stejer’s

STANDARD
0F REVIEW
STANDARD OF
“The
person to
affected person
judicial
to
Planning Act (LLUPA) allows
allows an aﬁected
to seek judicial
"The Local Land Use Planning

of

of

in

provided for
for
in the
of an
review
application,
review of
an approval
approval or
or denial
denial of aa land
land use
as provided
for in
use application,
application, as
the Idaho
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(IDAPA)." 91
Administrative
v.
343
Lush LLC v.
v. City of
Boise, 158 Idaho
Idatro 12,
12, 14,
ofBoise,
Administrative Procedure Act (IDAPA).”
9177 Lusk,
of Boise,
14,343
LC.
I.C.
P.3d
41, 43
a3 (2015);
I.C.
P.3d 41,
Q0l5); I.C.

of judicial

of LLUPA

judicial review
purposes of judicial
review of
67-6521(l)(d). “For the
the purposes
§ 67-6521(1)(d).

"For

$

of Commissioners,
is
Commissioners, is
local
a
local agency making aa land use
use decision,
decision, such
such as
as the
the Board of
decisions, 3
a local

Idaho 491,
In re
govemment agency under IDAPA.”
ZV20I l-2, 156
156Idaho
491,494,
treated as
IDAPA." In
re Variance ZV2011-2,
494,
as a government
fall under LLUPA, and “an
applicant denied
471,474
"an applicant
328 P.3d 47
471,
1, 474 (2014). Further, variance permits fall

of commissioners,
of the board,
commissioners, or aggrieved by the decision of
a variance permit by a county board of

147 Idaho
ldaho 267,
267,271,207
judicial review under IDAPA.”
IDAPA." Wohrle v.v. Kootenai County,
County, 147
271, 207
may seek judicial
P.3d 998,
998, 1002 (2009).
for reviewing agency
“[t]he
It
is
framework for
well established that
that “[t]he
statutory framework
It
It is
is well
"[t]he applicable statutory

474. Under
in I.C.
I.C.
In re
is
494, 328 P.3d at
I.C. §5 67-5279.”
67-5279." In
re Variance,
Variance, 156
156 Idaho
Idaho at
at494,328
at474.
action is
is found
found in

Idaho
Idalro Code §$ 67-5279:

aﬁrm
finds
court shall
shall afﬁrm
affirm the
the agency
agency action unless
unless the
the court
court ﬁnds
[T]he
[T]he court
agency’s
the
or
decisions
inferences,
ﬁndings,
that
the
agency's
findings,
inferences,
or
conclusions,
that
conclusions,
are:
in violation of
(a) in
of constitutional or statutory provisions;
(a)
(b)
of
in
in
of
ofthe
excess
the statutory authority of
of
of the agency;
(b)
(c) made upon unlawful
unlawful procedure;
(c)
(c)
(d)
not
supponed
supported
by substantial evidence on the record as a
((1)
by
(d)
whole;
Whole; or
(e)
discretion.
capricious, or an abuse of
arbitrary, capricious,
of discretion.
discretion.
(e) arbitrary,

917Luslg
(2015)
917
v. City
LC.
158 Idaho
43 (2015).
LLCv.
Idatro 12,
41,43
I.C.
917Lusk,
I.C.
Lush LLC
I.C.$§ 67-5279(3);
67-5279(3);917
Cityof
Boise,l5S
12,14,343
ofBoise,
14, 343 P.3d 41,
of the
rights of
The
The “agency
action shall
shall be
be afﬁrmed
affirmed unless
unless substantial
substantial rights
rights
the appellant
appellant have
have been
"agency action

prejudiced.”
prejudiced." Idaho Code §$ 67-5279(4).

presumption of
zoning decisions
entitled
to
Generally, “planning
and zoning
decisions are
are entitled
entitled to
to aa strong
strong presumption
Generally,
"planning and
of
their own zoning ordinances.”
this includes the board’s
board's application and interpretation of
of their
validity;
ordinances."
validity; this

In re

328 P.3d
In
In re Variance
ZV20ll-2, 156
156 Idaho
Idaho at
494,328
Variance ZV2011-2,
at 494,
P.3d at
at 474.
474.

in
When
When acting
acting in
in an
an appellate

judgment for
“will not substitute its
“will
district court
its judgment
for that
of
that of
court'fuill
of the agency as to the weight
capacity, the district
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questions of
will defer to
0f fact
fact
fact and
findings unless
unless they
on questions
and will
to the
the agency’s
agency's ﬁndings
they are
of the
the evidence
evidence on
v.
v. Nez Perce
Zoning, 150
150 Idaho
Idatro 231,
KrempaslE v.
Perce County Planning
Plonning and Zoning,
231,235,
235,
clearly erroneous.”
erroneous." Krempasky

245 P.3d 983, 987 (2010).

DISCUSSION
DISCUSSION
Inc.’s
Inc.os variance
judicial review of the
Board's decision granting Stejer’s
Stejer's Inc.’s
Petitioners
Petitioners seek judicial
the Board’s

Civil Procedure 84.
Petitioners argue
Idaho Rules
Rules of Civil
84. Petitioners
Idatro Code
Code §$ 67-5279
67-5279 and Idaho
request
request under Idaho

(2)
(l) in
violation
violation of
of BCRC §5 12-234 and Idaho Code §$ 67-6516;
was (1)
67-6516; (2)
that the Board’s
in Violation
Board's decision
decision was

(3) not
not supported by
by substantial
substantial evidence
evidence on
on the
in
in
the board’s
board's statutory
statutory authority;
authority; (3)
in excess
excess of the
(3)
(a) arbitrary,
that same
discretion. In that
that
same vein,
vein, Petitioners
record; and
and (4)
arbitrary, capricious,
capricious, or
or an
an abuse
abuse of discretion.
record;
in
violation of
which requires
requires the
of Idaho
was in
in violation
violation
Idaho Code
Code §$ 67-6535(2),
67-6535(2), which
67-65350),
argue
argle
argue the
the board’s
board's decision was

“in
criteria and
that explains the criteria
decision to
statement that
to be “in
"in writing and accompanied by a reasoned statement

the
relied
relevant, states
states the
the relevant contested facts
facts relied
relied upon,
upon, and
and explains the
standards
standards considered relevant,

provisions." I.C.
1.0
I.C.
for the decision based on
0n the
the .. .. .. relevant ordinance and
and statutory
statutory provisions.”
I.C.
rationale for
.

.

.

§
$

67-6535.
their
rights
Petitioners argue
argue that
their substantial
rights were
were violated
violated by
by the
that
67-6535. Further, Petitioners
that their
substantial rights
the board’s
board's

grant of the variance
decision because the grant

will
will reduce Petitioners’
will interfere
Petitioners' property value, will

their
with
to
traffic
traffic
use and
and enjoyment of their
with Petitioners’
Petitioners' use
their land,
land, and
and lead
lead to
to increased
increased trafﬁc
traffic and
and building
building

Lane. Petitioners
Petitioners also
density along
along Thistledo
Thistledo Lane.
also request an
an award
award of attorney
attomey fees
fees under Idaho
attorney
density
12-1
l7 against
17
l2-ll7
Respondent Bonner
Bonner County.
Code §$ 12-117
against Respondent

prejudice to
Respondent argues that Petitioners failed
failed to show prejudice
to a substantial right
right because
because

reduction in
of a reduction
Board, and they otherwise
in property value before
before the Board,
they did not raise the issue of
their substantial
to their
substantial rights
failed to
rights under Hawkins.
failed
to show prejudice to
Hnvkins. Respondent’s
Respondent's Brief,
at
at 7-12.
Brief at
Brief

Petitioners’
Respondent did
not address
address Petitioners’
Petitioners' claims
I.C.
did not
claims of error
error under
under I.C.
l.C. 67-5279(3)
67-5279(3) or
Petitioners'
or Petitioners’

l7

for attorney fees
I.C.
in
§12-1
request for
fees under I.C.
I.C. §12-117
request
$12-l 17 in

Stejer’s
brief. Respondent’s
its
its brief.
Respondent's Brief
Brief, Stejer’s
Inc.
Stejer's Inc.
Inc. argues
argles
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failed
show the
I.C.
that
Petitioners failed
failed to
to Show
the Board’s
Board's decision
I.C. §$ 67-5279(3) and
that Petitioners
decision violated
violated I.C.
and that
that the
their substantial rights because “there
is no physical change
decision prejudiced their
change to structures or
"there is

Intertenor's Brief
Intervenor's property by
by the
the approval of the
the variance.”
variance." Intervenor’s
Brief, at
at 12.
12.
uses
uses on
on the
the Intervenor’s
Stejer’s
in the record “do
letters in
in opposition to the variance in
ﬁse to the level
Inc. argues the letters
Stejer's Inc.
"do not rise

.” Id.
right.”
Petitioners are
Id.
prejudicing aa substantial
right.'
Id. at
13. Further,
Further, Stejer’s
Stejer's Inc.
Inc. claims
claims Petitioners
are not
of prejudicing
substantial righ
at 13.
Stejer’s
in their
their
Inc. because Petitioners
Petitioners did not request such fees in
entitled to attorney fees against Stejer’s
entitled
Stejer's Inc.
is discussed
in turn.
Id.
brief.
discussed in
opening brief.
bief. Id.
Id. at 18. Each argument is

I.
I.

in error under I.C.
I.C.
was in
I.C. §S
Petitioners have established the Board’s
Board's decision was
(d).
67-s279(3)(a) and (d).
67-5279(3)(a)
67—5279(3)(a)
(d).

party challenging
“[t]he
of the
not only demonstrate
"[t]he party
challenging the
the decision
decision of
the Board must not
demonstrate
Generally, “[t]he
in a
its
I.C.
that its
I.C.
must also
also show that
that
a manner
manner speciﬁed
I.C. §S 67-5279(3)
that
67-5279(3) but must
Board erred
erred in
specified by
by LC.
that
that the
the Board

prejudiced." Hawkins
rights have
have been
been prejudiced.”
Hawkins
substantial
substantial rights

Board 0f
v. Bonneville
Bonneville County
County Board
of

v.
v.

l5l

(2011); Krempasky
v. Nez
KrempaslE v.
v.
Idatro 228,
228,232,254
P3d 1224,
1224, 1228
1228 (2011);
Nez Perce
Commissioners,
Commissioners, 151 Idaho
232, 254 P.3d

(2010). Petitioners argue
and Zoning,
Zoning, 150 Idaho
Idaho 231,
231,235,245P.3d,983,987
235, 245 P.3d 983, 987 (2010).
County Planning and
(1) the
the Board erred under I.C.
that they have established the
I.C.
I.C. §$ 67-5279(3)
67-5279(3) because (1)
the Respondent
(1)
(2) the Intervenor did not respond
this issue, (2)
all of
respond to all
Petitioners' claims
has waived argument on this
of Petitioners’

of error, and thus
thus has
has waived

(3) the
argument on those claims, and (3)
the Board erred under
under several
(3)

I.C.
1.0
sections of
of I.C.
I.C. §5 67-5279(3).
67-5279(3).

A.
lntervenor waived argument
A. Respondent and Intervenor
I.C.
areument with respect to Board error
errqr under
under LC.
I.C. 8S$
Petitioners’
failing to
67-5279(3)
to respond
67-5279(3) bV
by failing
respond to Petitioners' arguments.
arzuments.

“[t]his
“[t]his
It is
is well-established that
that “[t]hjs
cited on appeal
It
appeal that
"[t]his Court does not consider issues cited

axe
are

.”
.” Carney
not supported by
law, authority,
v.
not
by propositions of law,
authority, or
or argumen
argument."
Carney v.
v. Heinson,
Heinson, 133
133 Idaho
(1999). Thus,
1145 (1999).
275,283,985
P.2d 1137,
1137,1145
Thus, “a
waives an
issue cited on
0n appeal
an issue
appeal
275,
283, 985 P.2d
"aparty
party waives

ifif either

is
v.
is lacking.”
lacking." Estes
argument or authority is
Estes v.
v. Barry,
Barry, 132
132 Idaho
Idaho 82,
P.2d 284,
284, 289 (1998).
82, 87,
87, 967 P.2d
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will not search the
“[t]his
Generally,
Generally, “[t]his
the record
"[t]his Court will

will

error;”
for error;”
on appeal
appeal for
error,"

ifif an
to
an appellant fails to
fails

“support
his position with sufﬁcient
"support his
sufficient authority,
authority, those assignments
assignments of error are too indeﬁnite
indefinite to be

(2010).
v.
1152 (2010).
heard by
v. Bagley,
Bagley, 148 Idaho 784,
1146,ll52
by the Court.”
Court." Bach v.
784,790,229
790, 229 P.3d 1146,
Petitioners’
In the present case, Respondent’s
Respondent's Brief
Brief
Brief lacked argument or authority to rebut Petitioners’
Petitioners'
failure to respond to
Idatro Code
to Petitioners’
error under Idaho
of error
claims of
Code §$ 67-5279(3).
67-5279(3). Respondent’s
Respondent's failure
Petitioners'

Idaho Code
67-5279(3) constitute
arguments under Idaho
Code §$ 67-5279(3)
constitute aa waiver under Estes.
Estes. See
See Respondent’s
Respondent's
Brief,
Brief
Stejer’s
Petitioners’
Petitioners' claims of error under Idaho Code
Stejer's Inc. did respond to some of Petitioners’
Code §$ 67-

neglected to
to respond to
to Petitioners’
Petitioners' argument
that the
the Board’s
Board's decision
5279(3), but
but neglected
argument that
5279(3),

was
in
was in

discretion.
excess
its statutory authority
authority or
or that
that the
the decision constituted
constituted an
an abuse
abuse of discretion.
discretion. See
its
excess of its

’s Brief
Stejer’s
Intervenor’s
Intervenor’s
at 13-18. Thus, Stejer’s
Inc. waived argument on those claims of
Intervenor
at
Intervenor's
Brief, at
Stejer's Inc.
of error under
Brief
Brief,

of

“in
Petitioners
to show that the Board erred “in
Petitioners are
Estes.
Estes. Because Petitioners
are only required to
"in a manner speciﬁed
specified

I.C.
I.C.
I.C.

fust

of

prong of Hawkins,
67-5279(3),”
ﬁrst prong
67-5279(3)," under
under the
the ﬁrst
Hawkins, Petitioners
Petitioners have
have established
that the
established that
that
§ 67-5279(3),”

$

Board’s
in error based on their
their uncontested assignments
error.
Board's decision
decision was in
assignments of
of error.

B.

if

B. Even if
if Respondent and Intervenor had not waived argument.
Petitioners have shown
argument Petitioners
in error
Board's decision was in
that
that the Board’s
I.C.
error under LC.
I.C. 8$ 67-5279(3L
67-5279(3).

Stejer’s
Inc.
of Petitioners’
Inc. did respond to some of
Stejer's Inc.
Petitioners' claims of error which, although they do

Stejer’s
merit discussion. Stejer’s
not determine the outcome, merit
Inc.
that the Board’s
Stejer's Inc.
Inc. argued that
Board's decision was

in

of BCRC
BCRC §S 12-234,
12-234, that
that
that the
the Board’s
Board's written
written decision
decision was
was supported
supported by

of
violation
not
in violation
not in
violation of

in the
record, and that
substantial evidence in
that the
the record,
the Board followed proper procedures to
its
to reach its

Intervenor’s
decision. Intervenor’s
decision.
Intervenor's Brief
Brief, at
at 13-18.
13-18.

Brief

is substantial evidence
However, there is
However,

the
for granting a variance outlined in
in
the standards for
the Board’s
Board's decision violated the

in the
in
that
the record that

BCRC
BCRC §5 12-234.

Mr. Pecnik recommended the
Specifically, Mr.
the variance
variance be
be denied
denied because he
he found
found Stejer’s
Speciﬁcally,
Stejer's Inc.
van'ance
circumstances and
created
conditions
necessitating
created the
the special
special circumstances
and conditions
necessitating aa variance
variance by
conditions necessitating
by building
building both
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structures without proper permits. BOCC Tr. at
at
Inc. did not
12; R.
R. 49-50,
49-50,52,60-61,63.
at 12;
Stejer's Inc.
52, 60-61, 63. Stejer’s
that the
contradict that
that
the buildings
buildings were unpermitted
unpeflnitted and
and acknowledged
acknowledged that
that “mistakes
were made.”
made."
"mistakes were
Tr. at
that it
it was not possible to
to obtain permits at the time based
at 31.
BOCC Tr.
31. Stejer’s
Stejer's Inc. argued that

of
on
of the
the Bonner
Bonner County
County Building
Building Department;
Department; however
however Petitioners
Petitioners also
on the
the dissolution
dissolution of
at around the same
their property at
built a home on their
presented evidence to
that they had built
to the Board that
presented
its
In
permits. BOCC
pennits.
BOCC Tr.
Tr. at
at 59-61.
59-61. In
In reaching
reaching its
obtained building
building permits.
had successfully
successfully obtained
time, and
and had
time,

violate
violate (or
in compliance
compliance with)
(0r were in
explain how Stejer’s
Stejer's Inc. did not Violate
decision, the
the Board did not explain
243granted the variance. BOCC Tr. at 80; R. 243—
Bonner County Revised Code §$ 12-234 when they granted
violation of
in violation
of Bonner County
256.
the Board’s
Board's decision was in
256. Thus, Petitioners
Petitioners have shown that the

Revised
Revised Code
Code

that the
the Board erred
erred under Idaho
Idaho
§
$ 12-234, and that

its
Code
Code §$ 67-5279(3) because its

0f relevant statutory provisions and
violation
in violation
Violation
was not
not supported by
was in
violation of
and was
by sufﬁcient
sufficient
decision was
in the record.
evidence in

11.
II.
II.

right
right under
Petitioners
failed
to
Petitioners have
have failed
failed to
to show
show prejudice to
to aa substantial
substantial right
under the
line of cases.
Hawkins line

*[t]he
“[t]he party challenging the decision of
It is well established that “[t]he
of the Board must not only

It is

erred in
in a manner speciﬁed
demonstrate that the Board erred
demonsirate
specified by

I.C.

I.C.
LC. §5

prejudiced." Hawkins
rights
rights have
have been
that
its
that
that its
its substantial
substantial rights
been prejudiced.”
Howlcins

67-5279(3) but must also show

Bonneville
v.
v.
v. Bonneville
Bonneville County
County

Board 0f
Board
of
0f

l5l

(2011); Krempasky
Idaho 228,
228,232,254
v. Nez
Commissioners,
Commissioners, 151 Idaho
P.3d 1224,
1224, 1228
1228 (2011);
KrempaslE v.
v.
Nez Perce
232, 254 P.3d
Zoning, 150
150 Idaho
Idaho 231,
987 (2010). Under Hawkins,
231,235,245
P.3d 983,
983,987
Howkins,
County Planning and Zoning,
235, 245 P.3d
governing board’s
grounds that
district
may “afﬁrm
the
the district
district court
court may
"affirm aa governing
board's decision
decision solely
solely on
on the
the grounds
that the
right.”
petitioner
petitioner has not shown prejudice to
right." Hawkins,
Hawkins, 151
151 Idaho at
at232,254P.3d
to a substantial right.”
at
at
232, 254 P.3d at

1228.

petitioners opposing
in
opposing aa variance
variance must
"show something
more" in
in order
Generally, petitioners
must “show
something more”
order to
Generally,
demonsu‘ate
prejudice to
right
demonstrate
to aa substantial
substantial right
right under
demonstrate prejudice
under Idaho
Idaho Code
Code

67-5279(4). Hawkins
Hawkins v.
$ 67-5279(4).

§

v.
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228,233,254
P.3d 1224,
1224, 1229
1229 (201
Bonneville
of Commissioners, 151
l5l Idaho
Idaho 228,
233, 254 P.3d
Bonnevtlle County Board 0f
(2011).
1).
1).
of
0f
is
that “something
more" is
is required
required because the party opposing
opposing a
The
court explained
explained that
"something more”
The Hawkins court

correctly.”
Id.
in seeing someone else’s
right in
adjudicated correctly.”
conectly." Id.
variance
else's application adjudicated
vaIiance has “no
"no substantial right
right under
in order to
to
to aa substantial
substantial right
254 P.3d
at 1228-29.
1228-29. Thus,
Thus, in
to show prejudice to
at
P.3d at
at
at 232-33,
232-33,254
to his or her
real or potential prejudice to
still show, not merely allege, real
petitioner “must
"must still
Hawkins,
Hawkins, a petitioner

petitioner opposing
“[t]he
petitioner
rights.”
opposing a
In other words, “[t]he
at
Id. at
P.3d at
at 1229.
1229.In
"[t]he petitioner
Id.
at
at233,254
233, 254 P.3d
substantial rights.”
rights." Id.
jeopardy of
of suffering substantial harm
in jeopardy
permit must be
be in

goes forward,
forward, such as
as a
ifif the
the project goes

her use
or ownership of the
value or interference
interference with his
his or her
use or
in the
opponent's land value
reduction in
the opponent’s

“the County substantively
land.”
its own ordinance”
is not
its
ordinance" is
is
that'the
substantively misapplied its
Id.
land." Id.
Id. Thus,
Thus, a showing that
Id.
petitioner that
vaiance. Id.
Id. In
In the
that opposes
opposes aa variance.
rights
prejudice the
the substantial
rights of aa petitioner
substantial rights
to
enough to
to prejudice

right because
because
to
to aa substantial right
argue they
they have
have shown
shown prejudice to
present
present case,
case, Petitioners argue
is
variance is
is granted

ifif the

van'ance will
will
that the variance
will reduce
their property values and,
it will
alternatively, that
and, alternatively,
reduce their
it

property. Both arguments are discussed
discussed below.
of
their property.
enjoyment of
of their
interfere
interfere with the use and enjoyment
interfere
in their
their
will cause a reduction in
that granting
A.
A. Petitioners have not shown that
eranting the variance will
property values.
property
properly

granting
prejudice to
rights
their substantial rights
rights by establishing
establishing that granting
to their
Petitioners could show
show prejudice

variance
the
the variance

will
will

jeopardy of suffering
harm. Idaho
Idatro courts
economic harm.
place them in
in jeopardy
suffering substantial economic

t0
to
was able to
to show the
right when the petitioner was
to aa substantial right
the petitioner
have
have found prejudice to

economic harm
was in
in jeopardy of suffering substantial economic

9177 Lusk,
See 91
Lush
ifif a permit was granted. See

(2015). In
petitioner satisﬁed
petitioner
satisfied the
In
343 P.3d 41
158 Idaho
Idaho 12,
12,343
41 (2015).
ln Lusk,
Lush the
the petitioner
Bolse, 158
v.
LLC v.
v. City
of Boise,
Ciry 0f
0f
of
proposed construction of student
“something
Howkins by
the proposed
test
more" test
test under
under Hawkins
by showing that
that the
"something more”
“potentially
neighborhood,"
their neighborhood
neighborhood would “potentially
business away from the neighborhood,”
in their
housing in
"potentially drive business

“require
property," and result
in a
result in
for Petitioner
Petitioner to police parking on its
its own property,”
"require time and expense for
343 P.3d at
19,343
48. Speciﬁcally,
at 48.
Luslg
of
LLC's property. Lusk,
Lusk, 158
l5S Idaho
Idatro at
at 19,
Specifically, the
in value of
reduction in
of the LLC’s
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“[t]he
petitioner explained
most immediate,
immediate, real,
real,
and anticipated
anticipated adverse
signiﬁcant,
petitioner
petitioner
explained “[t]he
"[t]he most
significant, and
real,
in the
the neighborhood
neighborhood
to
to Petitioner
Petitioner and
and other property owners
owners in
consequence
consequence to

is
is the
. . . is
the parking

..

.
.

..

City’s
Id. at
at
apartments." Id.
Id.
of an additional two stories of habitable apartments.”
crisis created by the City’s
City's approval of
crisis
in apartments with
house students,”
calls for
for 622
to house
project calls
students," in
at
47. “The
622 bedrooms to
18, 343
at 47.
"Tlte project
343 P.3d at
18,

facts of the
Id.
at
“only
48. The Lusk court
conrt held the bare
bare facts
parking spaces.”
spaces." Id.
Id. at
at 19,
19, 343
343 P.3d at
at 48.
"only 280 parking
the impact of guests who arrive
to evaluate the
arrive by automobile,”
automobile,"
“[w]ithout even attempting
attempting to

proj ect,
proj
project,
ect, “[w]ithout
"[w]ithout

ﬁ'om
jeopardy of economic harm
“suﬂ'lcient
ﬁom
in jeopardy
“sufficient
harm from
from the
the project to
is
presented “sufﬁcient
that Lusk is
is in
presented
"sufficient evidence that
Id.
forth in
in Hawkins.”
Hawkins." Id.
requirements set forth
satisff the requirements
satisfy
satisfy

jeopardy of suffering
suﬁ‘ering
substantial economic
economic harm
in jeopardy
are in
suffering substantial
Petitioners herein
herein argue
argue they
they are
because
because

their
0f their
granted it
value of
in
reduction in
in the
the value
their property.
will
is granted
it will
will cause
cause aa reduction
variance is
if the
the variance
if

is

it

Inc.’s
Stejer’s
illegal
Stejer's Inc.’s
Inc.'s incompatible and illegal
the variance “condon[es]
"condon[es] Stejer’s
Specifically, Petitioners argue the
Speciﬁcally,
Speciﬁcally,
in
the neighborhood,”
neighborhood,"
practices resulting
in unsightly
out of character
character with the
unsightly
resulting in
unsightly structures
stuctures out
building
building practices

Petitioner’s
in
property." Reply Memorandum in
Petitioner's property.”
the marketability of Petitioner’s
which will
in turn
tum “reduc[e]
will in
"reduc[e] the

l.

presented no
no evidence
Petitioners
Petitioners
have presented
evidence
Review, at
at 7,
7, 11.
I
Petitioners have
Judicial Review,
Support
Support 0f
for
of Petition for
for Judicial
property values over time but merely allege that the
their property
regarding how the
the structures impacted their
van‘ance
variance

will
will

property values.
in property
cause a reduction in
values.

years;
for at
place for
in place
at least 20
20 years;
have been
been in

if the

It
these structures
It is
is
is important to note that these
structures

if the structures

Petitioners’
have negatively impacted Petitioners’
Petitioners'

in value
their construction,
property values since their
construction, Petitioners
Petitioners should be
be able to show a reduction in
property
it was mentioned
this argument before the Board; it
Further, Petitioners did not raise this
point. Further,
Funher,

point.
at this
at
this point.

in
in

leffer
letter was written by the
R. 191. The letter
to the Board for
for consideration.
letter sent to
one line
consideration. R.
line from a letter

Hungates’
it brieﬂy
t0 concerns about
Hungates' neighbor and it
briefly mentions property values before moving on to
increased
increased trafﬁc
traffrc and building density.

1d.
failed to
to
Id.
Id. Petitioners
to show how the
the variance
Petitioners have failed

will
will
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0f their
their
directly
value of
property. Thus,
directly impact
failed to
to
property.
impact and
and reduce the
the value
their property.
Thus, Petitioners
Petitioners have
have failed
to show

prejudice to
their substantial rights under
to their
prejudice
under Lusk
Zzsk

granting the variance
gaming
B.
that
B. Petitioners have not
not shown that
that gganting
properB.
their property.
enjoment
eniovment
enjoyment of
of their
propeﬂ.
money.

will interfere with the use
will
use and

t0 their substantial rights
prejudice to
granting
Petitioners
Petitioners could show prejudice
rights by establishing that granting

the
the variance
variance

will interfere
property. The
their ownership
interfere
their
will
with their
ability
will
interfere with
their
ownership or
to use
use their
their property.
The Idaho
or ability
ability to

in
Supreme
in Hawkins
Hawkins established that
that interference
interference with the
the ownership or
or use
use of one’s
one's
Supreme Court
Court in

prejudice aa substantial
right.
property does
substantial right.
right. Hawkins
Hatvkins
does prejudice
property

v. Bonneville
Bonneville

v.
v.

County Board
Board of
County
0f

(2011).
court held that
Idaho 228,
228,233,254
Howkins coun
Commissioners,
233, 254 P.3d
l5l Idaho
P.3d, 1224,
1224, 1229
1229 (201
Commissioners, 151
(2011).
1). The Hawkins
1).
prejudice in
with
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their “enjoyment
impact on their
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and the
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6. In the main,
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Idaho 10,
10, 18,
18, 253
253 P.3d
P.3d 684,
684, 692
692 (2011).
Commission,
Commission, 151 Idaho
(201
1). Because the

parties on appeal and
Board’s
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entitled to
they are
not entitled
are not
entitled
to an
an award
award of attorney
they
attorney fees.
fees. Neither
Neither Respondent
Respondent nor
nor Intervenor
Intervenor has

requested
requested attorney
fees on appeal.
attomey fees

CONCLUSION
For the above stated
stated reasons, the Board’s
is
Board's decision to grant variance V-486-17 is

afﬁrmed.
affirmed.

ORDER:
Based on the foregoing and good cause appearing therefore,
therefore,

IT IS HERBY ORDERED, the Bonner County Board of
0f
of Commissioner’s
Commissioner's decision
decision to
V-486-177 is
is afﬁrmed.
afﬁnned.
affirmed.
gant variance V-486-1
grant
affirmed.

ft—
bfrof
“/35

I (a day of May,
DATED
this
2018.
201
8.
May,2018.
DArED this
thi" I[0’35

BY THE COURT:
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'
'
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Filed: 06/13/2018 08:05:25
First Judicial District, Bonner County
Michael W Rosedale, Clerk of the Court
By: Deputy Clerk - Rasor, Sandra

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNGATE and THOM AS
K. HUNGATE, as Trustees of The
Hungate Trust; THE A&E FAM ILY
LLC, an Idaho limited liability
company; ANNE ASHBURN, an
individual; ELEANOR JONES, and
individual; and JOHN HUNGATE, an
individual,
v.

Case No. CV-2017-1438

PROPOSED JUDGM ENT

Petitioners,

BONNER COUNTY, a political
subdivision of the State of Idaho,
acting through the Bonner County
Board of Commissioners,
Respondent,
STEJER’S INC., a Washington
Corporation,
Intervenor.
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JUDGM ENT IS ENTERED AS FOLLOWS:
1. Judgement is hereby entered in favor of Respondent Bonner County,
Idaho and Intervenor Stejer’s Inc., and against the Petitioners.

W

2. The Bonner County Board of Commissioner’s decision granting
variance V-486-17 is hereby affirmed.

3. The parties shall bear their own costs and attorney’s fees.
Signed: 6/12/2018 04:32 PM

DATED this _____ day of June, 2018.

DISTRICT JUDGE

a
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CLERK’S CERTIFICATE OF SERVICE
13
I hereby certify that on the
day of June, 2018, I caused to be
served a true and correct copy of the foregoing document to the following
parties:
Deborah Elizabeth Nelson
Jeffrey W. Bower
GIVENS PURSLEY LLP
601 W Bannock Street
P.O. Box 2720
Boise ID 83701
Via email to den@givenspursley.com
William S. Wilson
Deputy Prosecuting Attorney
127 South First Avenue
Sandpoint, Idaho 83864
Via email to prosefile@bonnercountyid.gov
John A. Finney
FINNEY & FINNEY, P.A.
120 E. Lake Street, Ste. 317
Sandpoint, ID 83864
Via email to johnfinney@finneylaw.net

MXM

Deputy Clerk
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CERTIFICATE OF SERVICE
I hereby certify that on the 11th day of June, 2018, I caused to be served
a true and correct copy of the foregoing document to the following parties:
Deborah Elizabeth Nelson
Jeffrey W. Bower
GIVENS PURSLEY LLP
601 W Bannock Street
P.O. Box 2720
Boise ID 83701
Via email to den@givenspursley.com
John A. Finney
FINNEY & FINNEY, P.A.
120 E. Lake Street, Ste. 317
Sandpoint, ID 83864
Via email to johnfinney@finneylaw.net
“977/77 227g

Deputy Prosecutor
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF BONNER
FRANK P. HUNGATE and THOMAS
K. HUNGATE, as Trustees of
The Hungate Trust; THE A&E
FAMILY L.L.C., an Idaho limited
liability company; ANNE E.
ASHBURN, an individual; ELEANOR
JONES, an individual; FRANK
HUNGATE, an individual; and
JOHN HUNGATE, an individual,

Filed: 09/11/2018 11:44:14
First Judicial District, Bonner County
Michael W Rosedale, Clerk of the Court
By: Deputy Clerk - Hendrickson, Joette

Appellants,
v.

CV-2017-01438
S.C. NO. 46114-2017

BONNER COUNTY, a political
subdivision of the State of
Idaho, acting through the
Bonner County Board of
Commissioners,
Respondent,
STEJER’S, INC., a Washington
corporation,
Intervenor-Respondent.
NOTICE OF TRANSCRIPT LODGED
Please be advised that the transcript of the
Petition for Review proceedings held April 9, 2018,
totaling 41 pages, in the above-entitled matter has
been prepared and filed with the Clerk of the Bonner
County District Court.

Um WM
M

____________________________ Date: 8-14-18
Diane Bolan, Official Court Reporter
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